June 10, 2011

City of Agoura Hills

30001 Ladyface Court, E @ E U W E
Agoura Hills, CA 91301
JUN 1 ¢ 201
Attention: =
Allison Caok, Principal Planner By%
=

Via Electronic Mail

RE:  Agoura Hill's Proposed Wireless Telecommunications Facilities Ordinance

Dear Ms. Coock;

The California Wireless Association ("CalWA”)' writes in response to the City’s proposed
amendment to its Wireless Telecommunications Facilities (*“WTF") Ordinance. CalWA
appreciates the effort of the City and its staff to create a comprehensive and reasonable
amendment to the City's WTF Ordinance. We are grateful for the opportunity to participate in
this discussion, and hope to continue our participation as the process progresses. To more fully
consider our attached comments, we respectfully request that any hearings proposed on this
matter be postponed until after representatives from CalWA and other interested wireless
industry professionals, that may be seriously impacted by this proposed legislation, be afforded
an opportunity to meet and confer with your staff first.

While we believe that your staff has conducted a thoughtful examination and review of this
possible amendment to the City’s WTF Ordinance, there are still several issues that we believe
are important for the City to address.

Below, we highlight the major areas of interest we wish to further discuss with your agency
before this matter is scheduled for any public hearings. In addition, we have attached a copy of
the proposed amendment with sections that highlighted areas of particular concern. If you are
unable to accommodate this request please carefully consider the comments presented herein.

Prior to presenting our “top 5" themes to convey to your agency for inclusion in this ordinance
we would first like to provide some basic more general information that should be considered in
your deliberation on the proposed land use regulations of this critical utility infrastructure.

1. All telecommunications facilities inciuding wireless are defined as a “utility” under state
faw;

' CalWA is a non-profit organization made up of volunteers who work in the wirelessfielecommunications
industry throughout California. Its goal is to raise awareness about the benefits of and to promote the
wireless industry, to educate the public and political ieaders on issues of importance to the wireless
industry, and to cultivate working relationships within and between the industry, the public and political
leaders.




a. No other utility is required to address “aesthetics” in nearly the same manner that
is forced upon the wireless telecommunications industry.

b. Whenever other “utilities™ are required to underground (in an effort to address
aesthetics and the visual impacis of the utility), the costs associated with this
requirement are required to be shared by the jurisdiction and private property
owners via direct assessments, and is not borne by the utility purveyor.

c. We all rely on local government fo apply regulations on similar land uses
' equitably and fairly. Please consider this fundamental tenant of government as
you deliberate on this matter.

2. President Obama in his most recent "State of the Union” address has identified the

deployment of broadband wireless infrastructure as an urgent need and immediate
priority for this country;

a. By not streamlining the review and processing of all applications that are
designed in a manner that is consistent with your more rigorous development
and design standards, the City is behaving inconsistently with the President's
directive.

The unigue technology employed by wireless telecommunications must be considered
more prominently in the development of land use regulations;

a. By strictly limiting the height and locations of wireless facilities (two (2) zoning
districts only, Commercial and Business Park) you indirectly drive the need for
many more facilities that will need to be located in the public rights of way directly
adjacent to more sensitive land uses, in particular near single family residential
zones.

Wireless infrastructure is becoming critical in the provision of public safety and
emergency services as well as serving as the new platform of our economy and new
ways to manage and provide healthcare.

a. Certainly “aesthetics” is part of the equation; however the discussion needs to be
more balanced and cannot solely focus on this one element at the expense of the
functional requirements of the technology and al other considerations.

b. Please consider the broader issues of public safety and emergency services,
economic development, and future critical healthcare applications as you
continue to deliberate on the land use regulations you are considering.

c. Public safety should not be jeopardized in favor of “aesthetics”.

Finally, there is no real understanding of how this proposed ordinance will impact
existing facilities. Unless additional time is taken to better understand the impacts
on the existing wireless infrastructure within the City, the proposed
nonconforming regulations should be stricken.

a. More than 25% of existing California residents no longer have a traditional hard
fine telephone and rely completely on the wireless network for their
comrnunications and safety.

b. Any negative impact to the existing infrastructure needs ito be carefully
considered so as to not jeopardize this critical service to the businesses,
residents, and emergency preparedness/first responders living/working in and
serving the City of Agoura Hills.
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The Ordinance Should Provide a Streamlined Siting Process for Concealed Facilities that
Meet the Design and Development Standards

The proposed amendment requires that all new WTFs whether they are completely stealthed or
not, or whether they are modifications to existing facilities requires either a Minor Conditional
Use Permit or Conditional Use Permit. It is not clear in the proposed ordinance if the Minor CUP
process is discretionary or ministerial/administrative. It appears both the Minor CUP and CUP
both require a public hearing and therefore both are discretionary. In order to facilitate the
deployment of concealed/stealthed facilities, applications for new, freestanding
concealed/stealthed WTFs and certainly building mounted concealed/stealthed WTF's should
be subject to a sfreamlined review process and not the Minor Conditional Use Permit or
Conditional Use Permit process currently proposed in the amended Ordinance.

Collocations on Existing Facilities Should Be Encouraged and Ministerial

The proposed ordinance does appear to recognize that collocations are an important and
effective method for allowing the provision of wireless service that also has a minimal visual
impact on the community. However, the ordinance is not clear on the process for collocation
facilities and appears to be inconsistent with Government Code Section 65850.6 in that
regardiess of when and how the existing facility was approved, that existing WTF must - also
meet the current/proposed regulations and even with that must also still be issued a Minor CUP
(discretionary entitlement).

Siting on City Property Should be Encouraged and Streamlined

The proposed amendment is unclear on how proposed facilities would be processed on City
Owned property, if permitted at all. Siting on City property allows the City to both generate a
new revenue sfream, and minimize the impact of WTFs on private property. It appears that
WTF's are only permitted in Commercial and Business Park zon:ng designations which would
preciude the opportunity to utilize City properties.

Proposed WTF’s on City Property shouild be encouraged and afforded a streamlined
process to further “incentivize” the revenue opportunity for the City and address the
coverage needs of the greater community and in particular the residential neighborhoods
that are under considerable pressure for additional wireless services.

WTF’s Should he Permitted within Residential Zoning Districts

The proposed amendment does not allow the utilization of residential zoning districts for the
siting of WTF’s. It is simply’necessary to provide better coverage of these critical areas. Also,
the City of Agoura Hills is predominantly a residential community with severe siopes and
topography, future making wireless coverage difficult.

There are numerous indirect and direct benefits to locating WTF's within residential zoning
districts, including the traffic demand management impact that results from more commercial
activities occurring from home, thereby reducing the need for trips to the more traditional office
locations. Also by improving coverage in residential zoning districts you can provide the option
for a greater number of Agoura Hills residents to reduce living expenses by eliminating the need
for a traditional *land line”".

There are many jufisdictions throughout the State that allow this critical utility infrastructure
within Residential Zoning districts and CalWA can provide a list to review with your staff. Also
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Sean Scully : O/ E
Board member . . _ o

there ‘are also many jurtsdsct;ons that permit WTF's on. propertres that are not deve!oped'_

residential iy but are res:denhaﬂy zoned.

_Fmaiiy, the movement of the health mdustry towards “e-medical” solutions for monitoring: health
and other crifical services is becoming a reality. and robust services within. residential e

nezghbarhoods is critical to the functzonahty of these near future health |ndustry breakthroughs
CalWA strcmgiy urges the City to reconsider thts preposed prohlbmon |

Exzstmg WTF’s Deemed Nonccnfonnmg_ghould Not Be Amortxzed {}ut

. The proposed amendment appears to have a ﬂgmﬂcant zmpact of’ axsstmg WTF—“’S that are.
~ logated in-many areas where they will not be permitted if this ordinance is approved as is. It is -

unclear to what extent the removal or stgnif" icant modifications of these existing WTF's would

have on the wireless coverage of the City. Until it can be better determined how the proposed

nonconforming regulations will impact critical wireless services upon the City those proposed
nonconforming regulations should be remcved : :

Conclusion

CalWA certainly understands and applauds the efforts of your agency to consider the aesthetic.

character of the City, while continuing to allow for the limited deployment of wireless

infrastructure and the services it enables.: However we also feel the City has elevated the issue
of “aesthefics” above all other factors and needs to further consider additional amendments in
“order to strike @ more balanced, equitable, and reasonable regulatory environment that will
better facilitate the requared deployment of this critical “utility” infrastructure to serve all our.

future needs.

Also the frnpact of thts pmposed ordmance on exsstmg faczhtres could senousiy ;eopardrm the -

public’s health .and safety and those sections of the. praposed ord:nance deaimg with
nonconforming faciities shouid be stﬂcken at this time: - _

Thank you for taking the time to review our cgmments. We look foiwérd io participéting in this
process as it progresses. Please contact me at your convenience to discuss this further,

Best Regards, -

Co-Chairman Regulatory Commlttee
California Wireless Association

8OO S. Pacific Coast Hwy #448.
Redondo Beach, CA 90277

(818) 426-6028
permittechi@verizon.net

Altachment
Annotated Comments of Proposed Ordinance



ORDINANCE NO. 11~

AN ORDINANCE OF THE CITY OF AGOURA HILLS, CALIFORNIA, ADDING
A NEW DIVISION 11 ENTITLED “WIRELESS TELECOMMUNICATIONS
FACILITIES” TO PART 2, CHAPTER 6 OF ARTICLE IX (ZONING) OF THE
AGOURA HILLS MUNICIPAL CODE TO PROVIDE UNIFORM AND
COMPREHENSIVE REGULATIONS AND STANDARDS, ALONG WITH
PERMIT REQUIREMENTS, FOR THE INSTALLATION OF WIRELESS
TELECOMMUNICATIONS FACILITIES, INCLUDING INSTALLATIONS IN
THE PUBLIC RIGHT-OF-WAY, MAKING CONFORMING AMENDMENTS TO
ARTICLE IX OF THE AGOURA HILLS MUNICIPAL CODE, AND
REPEALING ORDINANCE NO. 09-369U, AN INTERIM TURGENCY
ORDINANCE RELATING TO WIRELESS COMMUNICATION FACILITIES

A, Recitals.

(i) The purpose of this Ordinance is to amend the City’s Municipal Code to provide uniform
and comprehensive standards and regulations, along with permit requirements, for the
installation of wireless telecommunications facilities in the City, including installations on
private property, public property and in the public right-of-way.

(11)  Om October 14, 2009, the City Council adopted Ordinance No, (9-360U establishing a
moratorium on wireless communication facilities in the City. On November 10, 2009, Ordinance
No. 09-370U extended that moratorium through September 25, 2010. On August 25, 2010,
Ordinance No. 10-378U further extended that moratorium, which is scheduled to expire on
September 25, 2011,

(i) On , the Planning Commission of the City of Agoura Hills held a duly noticed
public bearing to consider Ordinance 11-___ , and received testimony from City staff and all
interested parties regarding the proposed amendments.  Following the close of the public
hearing, the Planning Commission adopied Resolution No. 11-_ recommending approval of
Ordinance 11-__ .

(ivy On , the City Council of the City of Agoura Hills conducted and concluded a
duly noticed public hearing concerning the zoning code amendments contained herein as
required by law, and received testimony from City staff and all interested parties regarding the
proposed amendments.

(V) All Tegal prerequisites to the adoption of the Ordinance have occurred.
B. Ordinance.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF AGOURA
HILLS DOES ORDAIN AS FOLLOWS:

SECTION 1. The facts set forth in the Recitals, Part A of this Ordinance, are true and
correct.
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SECTION 2. Envirchmental Review

A Pursuant to the California Environmental Quality Act (“CEQA”), as amended, the
CEQA Guidelines promulgated thereunder, and the City’s local CEQA Guidelines, City staff
prepared an Initial Study of the potential environmental effects of this proposed Ordinance and
the Municipal Code amendments contained herein (the “project”). On the basis of the Initial
Study, City staff for the City of Agoura Hills, acting as Lead Agency, determined that there was
~no substantial evidence that the project could have a significant effect on the environment; as a
result, City staff prepared a Negative Declaration for the project and provided public notice of
the public comment period and of the intent to adopt the Negative Declaration.

B. The City Council has independently reviewed (1) the Negative Declaration and
Initial Study (both of which are attached hereto as Exhibit “A” and incorporated by this
reference) and (2) all comments received, both written and oral, regarding the Negative
Declaration and Initial Study, and based upon the whole record before it finds that those
documents were prepared in compliance with CEQA, the CEQA Guidelines and the City’s local
CEQA Guidelines, that City staff has correctly concluded that there is no substantial evidence
that the project will have a significant effect on the environment, and that the findings contained
therein represent the independent judgment and analysis of the City Council. Based on these
findings, the City Council hereby approves and adopts the Negative Declaration for this project.

C. The custodian of records for the Initial Study, Negative Declaration and all
materials which constitute the record of proceedings upon which the City Council’s decision was
based is the City Clerk of the City of Agoura Hills. Those documents are available for public
review in the Office of the City Clerk located at 30001 Ladyface Court, Agoura Hills, California
91301. ' _

SECTION 3. Ordinance No. 09-369U establishing a moratorjum on  wireless
communication facilities and Ordinance Nos. 09-370U and 10-378U extending that moratorium
are hereby repealed as of the effective date of this Ordinance.

SECTION 4. The “W” list in Section 9312.2 Commercial Use Table 1, Part 2, Chapter
3, Article IX of the Agoura Hills Municipal Code is hereby amended by replacing the “W™ list in
its entirety as follows:

USE, SERVICE OR FACILITY COMMERCIAL BUSINESS PARK
W. S | CRS CR BP-OR BP-M
1. Watches, sale, repair X X E.GU G
2. Welding shop : . I
3. Wholesale distributor's service J
4. Wholesale store ' X X
5. Wig sales and service X X
6. Wireless telecommumications collocation BB BB BE EB BB

facility

8. Wireless telecommunications facility BB BB BB BB BB
8. ‘Winery sales facility/tasting room W W W
Page 2 of 38
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SECTION 5. Item 19 in the “P” list in Section 9312.2 Commercial Use Table 1, Part 2,
Chapter 3, Article IX of the Agoura Hills Municipal Code is hereby amended by deleting “a.
Wireless Telecommunication Facilities” and *“b. Other” and repiacmg Item 19 in its entirety as
follows:

USE, SERVICE OR FACILITY COMMERCIAL BUSINESS PARK

19. | Public utility and pubhc service. K | X ] X KU | K

SECTION 6. Paragraph BB of Section 9312.3. Special conditions, Part 2, Chapter 3,
Article IX of the Agoura Hills Municipal Code is amended by replacing “BB” in its entirety as
follows:

BB. Permitted subject to issuance of etther a minor conditional use permit or a
conditional use permit as specified in Division 11 “Wireless
Telecommunications Facilities” of this Part, beginning at section 9661 and
subject to the required findings as stated in that Division.

SECTION 7. Division 11 “Wireless Telecommunications Facilities” is hereby added to
Part 2, Chapter 6, Article IX of the Agoura Hills Municipal Code begmmng at Section 9661 to
read as follows:

“DIVISION 11. WIRELESS TELECOMMUNICATIONS FACILITIES
9661. | . Purpose.

The purpose and intent of this division is to provide a uniform and comprehensive set of
regulations and standards for the permitting, development, siting, installation, design, operation
and maintenance of wireless telecormmunications facilities in the city. These regulations are
intended to prescribe clear and reasonable criteria to assess and process applications in a
consisient and expeditious manper, while reducing the impacts associated with wireless
telecommunications facilities.  This division provides standards necessary (1) for the
preservation of Jand uses and the public right-of-way in the city, (2) to promote and protect
public health and safety, community welfare, visual resources and the aesthetic quality of the city
consistent with the goals, objectives and policies of the General Plan, (3) to provide for the
orderly, managed and efficient development of wireless telecommunications facilities in
accordance with the state and federal laws, rules and regulations, and (4) to encourage new and
more efficient technology in the provision of wireless telecommunications facilities.

%661.1 Definitions.

“Accessory equipment” means any equipment associated with the installation of a wireless
telecormmunications facility, including but not limited to cabling, generators, air conditioning
units, electrical panels, equipment shelters, equipment cabinets, equipment buildings, pedestals,
meters, vaults, splice boxes, and surface location markers.

“Anterma” means that part of a wireless telecommunications facility designed to radiate or
receive radio frequency signals.
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“Building-Mounted” means mounted to the side of a butlding, to the facade of a building, or
similar structure, but not to include the roof of any structure.

“Celiular” means an analog or digital wireless telecommumcahons technology that is based
on a system of interconnected neighboring cell sites.

“Collocation” means the addition of wireless telecommunications facilities to an existing
wireless telecommunications facility so that one site is shared amongst the same or different
carrier.

“COW” means a “cell on wheels,” which is a wircless telecommunications facility
temporarily rolled in or temporarily installed.

“Facility(ies)” means both wireless telecommunications facilities and wircless
telecommunications collocation facilities, unless the context specifically limits it to one or the
other.

“Ground-Mounted™ means mounted to a telecommunications tower.

“Modification” means a change to an existing wireless telecormmunications facility that
involves any of the following: collocation, expansion, alteration, enlargement, intensification,
reduction, or augmentation, including, but not limited to, changes m size, shape, color, visual
design, or exterior material. “Modification” does not include repair, replacement or mainienance
if those actions do not involve a change to the existing facility involving any of the following:
collocanom expansion, alteration, enlargement intensification, reduction, or augmentation.

“Monopole” means a structure composed of a single spire, pole or tower used to support
antennas or related equipment. A monopole also includes a monopine, monopalm and similar
monopoles camouflaged to resemble faux trees or other faux objects attached on a monopole.

“Mounted” means attached or supported.

“Pole” means a single shaft of wood, steel, concrete or other material capable of supporting
the egnipment mounted thereon in a safe and adequate manner and as required by provisions of
this Code.

“Public right-of-way” means any public street or public way now laid out or dedicated, and
the space on, above or below it, and all extensions thercof, and additions thereto, under the
jurisdiction of the city.

“Reviewing Authority” means the director or the planning commission, as applicable, who
has the authority to review and either grant or deny a permit required by this division prior to
installation or modification of a wireless telecommunications facility or wireless
telecommunications coliocation facility.

“Roof-Mounted” means mounted directly on the roof of any building or structure.
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“Telecommunications tower” means a freestanding mast, pole, monopole, guyed tower,
lattice tower, free standing tower or other structure designed and primarily used to support
wireless telecommunications facility antennas.

“Utility Pole” means any pole or tower owned by any utility company that is primarily used
to support wires or cables necessary to the provision of electrical or other utility services
regulated by the California Public Utilities Commission.

“Wireless telecommunications collocation facility” means a wireless telecommunications
facility specifically designed for subsequent collocation as a permitted use as set forth in section
9661.10.

“Wireless telecommunications facility” means any facility that transmits and/or receives
electromagnetic waves. It includes, but is not limited to, antennas and/or other types of
equipment for the fransmission or receipt of such signals, telecommunications towers or similar
structures supporting such equipment, related accessory equipment, equipment buildings,
parking areas, and other accessory development.

Exceptions: The term “wircless telecommunications facility” does not apply to the
following:

(a) A facility that qualifies as an amateur station as defined by the FCC, 47 C.E.R.
Part 97, of the Commission’s Rules, or its successor regulation.

(b) Any antenna facility that is subject to the FCC Over-The-Air-Receiving Devices
rule, 47 C.F.R. Section 1.4000, or its successor regulation, including, but not limited to,
direct-to-home satellite dishes thal are less than one meter (39.37”) in diameter, TV
antennas used to receive television broadcast signals and wireless cable antennas.

(c) Portable radios and devices including, but not limited to, hand—heid; vehicular, or
other portable receivers, transmitters or transceivers, celiular phones, CB radios,
emergency services radio, and other similar portable devices as determined by the
Director,

(d) Government owned and operated telecommunications facilities.

(¢} Emergency medical care provider-owned and operated telecommunications
facilities,

(f) Mobile services providing public imformation coverage of news events of a
terporary nature.

(g) Any wireless telecommunications facilities exempted from this Code by federal
law or state law.

“Wircless telecommunications services” means the provision of services using a wireless
telecommumications facility or a wireless telecommunications collocation facility, and shall -
include, but not limited to, the following services: personal wireless services as defined in the
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CaIWA Comment No 1 The arb;trary :dennflcatnon of exlstmg facaiitles as nonconformlng thereby

requiring that some facilities ultimately be significantly modified or removed is not advisable. The
existing critical facilities serve as the backbone to the existing wireless network and to require the

" CalWA Comment No. 2:

" What are the dates to

; be identified within

| these sections. This has
| signficant upon existing
facilties.

9661.3
A,

9661.2

Al

l _ -

redesign could result in significant impacts to the existing network and could seriously jepordize the
pubiics health, safety and welfare.

federal Telecommunications Act of 1996 at 47 U.S.C. §332(c)(TX(C) or its successor statute,
cellular service, personal communication service, and/or data radio telecommunications.

Applicability.

This division applies to all wireless telecommunications facilities and wireless
Y, telecommunications collocation facilities, as follows:

All facilities for which applications were not approved prior to - . shall be .
subject to and comply with all provisions of this division;

All facilities for which applications were approved by the city prior to shall
not be required to obtain a new or amended permit until such time as a provision of this
Code so reguires. Any wireless telecommunication facility or wircless

telecommumications collocation facility that was lawfully constructed prior to

that does not comply with the standards, regulations and/or requirements of this division,
shall be desmed a nonconforming use and shall also be subject to the provisions of
section 9711,

All facilities, notwithstanding the date approved, shall be subject immediately to the
provisions of this division governing the operation and maintenance (section 9661.12),
radio freguency emissions monitoring {(section 9661.13), , cessation of use and
abandonment (section 9661.16), removal and restoration (section 9661.17) of wireless
telecommunications facilities and wireless telecommumcahons collocation facilities and
the prohibition of dangerous conditions or obstructions by such facilities (section
9661.14Y; provided, however, that in the event a condition of approval conflicts with a
provision of this division, the condition of approval shall control until the permit is
amended or revoked.

. Notwithstanding {B) above, no modification shall be made to any facﬂity that was

approved prior to _ , unless the permits required by this division have
been obtained from the city.

Wireless Telecommunications Facility Permit Requirements.

Permit  Required. No wireless telecommumications facility or wireless
telecommunications collocation facility shall be located within the city on any property,
mclading the public right-of-way, unless the permits required by this division have been
obtamed from the city. No modification to a wireless telecommunications facility or
wireless telecommunications collocation facility shall be made unless the permits

- required by this division have been obtained from the city.

Type of Permit Required. Either a minor conditional use permit or a conditional use
permit is required, depending upon location and type of facility proposed, as set forth in
sections 9661.5, 9661.6, and 9661.10. If a facility has been permitted pursuant to a minor
conditional use permit or a conditional use permit, any modification to the facility shall
require either an amended permit, or if the type of permit required has changed, a new
permit of the type set forth in this division.
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C.

9661.4

A,

A wireless teleconumunications facility, wireless telecommunications collocation facility,
and/or a telecommunications tower or other wireless felecommumications support
structure, which is built on speculation and for whlch there is no wireless tenant is
prohibited within the city.

Application for Permit.

Purpose. This section sets forth the application submittal requirements for all permits
required by this division. The purpose of this section is, in part, to ensure that this
division is implemented to the full extent permitted by the Telecommunications Act of
1996.

Supplemental Application. In addition to the information required of an applicant for a
minor conditional use permit or conditional use permit, each applicant requesting
approval of the installation or modification of a wireless telecommunications facility or a
wireless telecommunications collocation facility, regardless of location, shall fully and
completely submit to the city a writien supplemental application on a form prepared by
the director.

Supplemental Application Contents. The supplemental application form shall request the
following information, in addition to all other information determined necessary by the
director: _

1. The name, address and telephone number of the owner and the operator of the
proposed facility, if different from the applicant.

2. The type of facility.

3. If the applicant is an agent, a letter of authorization from the owner of the facility.
If the owner will not directly provide wireless telecommunications services, a
letter of authorization from the person or entity that will provide those services.

© 4, If the facility will be located on the property of someone other than the owner of

' CalWA Comment No. 3:
| What is the purpose of
" this level of specificity

- for a discretionary

i planning entitlement?

the facility, written authorization by any and all property owners authorizing the
placement of the facility on the property owner’s property.

A full written description of the proposed facility, its purpose, and specifications,

~including the height and diameter of the facility, together with evidence that
demonstrates that the proposed facility has been designed to the minimum height
and diameter required from a technological standpoint for the proposed site.

indudmcf a photog; apii ané mode:l }aams and numbar 0f each pzece {}f eqmpmemi

| "'.'3::_'1nc§udﬁdﬂ

7. A site plan containing the exact proposed location of the facility.
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10.

11,

12.

13.

CalWA Comment No.

< 4: Long range plans 14,
' beyond 1-2 years are

. simply unknown.
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If the applicant requests an exception to the requirements of this division, the
applicant shall provide all information and studies necessary for the city to
evaluate that request.

An accurate visual impact analysis showing the maximum silhouette, viewshed
analysis, color and finish palette and proposed screening for the facility, including
scaled photo simulations,

Completion of the radio frequency (RF) emissions exposure guidelines checklist
contained in Appendix A to the Federal Communications Commission’s (FCC)
“Local Government Official’s Guide to Transmitting Antenna RF Emission
Safety” to determine whether the facility will be “categorically excluded” as that
term is used by the FCC.

For a facility that is not categorically excluded, the applicant shall also provide a
technically detailed reporf certified by a qualified radio frequency engineer
indicating the amount of radio frequency emissions expected from the proposed
facility and associated accessory equipment, as well as the cumulative impacts of
the other existing and foreseeable facilities in the area, including co-located
facilities, and stating that emissions from the proposed facility individually and
combined with the cumulative effects of nearby facilities will not exceed
standards set by the Federal Communications Commission. The director may
require that a city representative be present for verification testing, and that the
applicant reimburse the city for its actual costs in observing and verifying that
testing.

Documentation certifying that the applicant has obtained all applicable licenses or
other approvals required by the Federal Communications Commission to provide
the services proposed in connection with the application.

A noise study prepared by a qualified acoustic engineer documenting the level of
noise to be emitted by the proposed facility and its potential effects on
sarrounding uses.

A conceptual landscape plan showing existing trees and vegetation and all
proposed landscaping, concealment, screcning and proposed imrigation with a
discussion of how the chosen material at maturity will screen the site.

A description of the maintenance and monitoring program for the facility.

A written description identifying the geographic service area for the subject
installation, accompanied by a master plan, including maps, that identifies the
location of the proposed facility in relation to all existing and planmed facilities
maintained within the city by each of the applicant, operator, and owner, if
different entities. The master plan shall reflect all locations anticipated for new
construction and/or medifications to existing facilities, incloding collocation,
within two vears of submittal of the application, as well as longer mange
conceptual plans for a period of five years.

A0130-00017\1332007v7 doc




17. A writlen statement of the applicant’s willingness to allow other carriers to
collocate on the proposed wireless telecommunications facility wherever
technically and economically feasible and aesthetically desirable.

18.  If the application is for a facility that will be located within the public right-of-
: way, the applicant shall certify that it is a telephone corporation or state the basis
| 5 : for its claimed right to enter the right-of-way. If the applicant has a certificate of
‘ public convenience and necessity (CPCN) issued by the California Public Utilities
| \ Cormmmission, it shall provide a copy of its CPCN.
|
|
|
\

19.  An application fee, a deposit for a consultant’s review as set forth in paragraph D
of this section, and a deposit for review by the city’s attorney, in an amount set by
resolution by the City Council.

20.  Any other information and/or studies determined necessary by the director may be
required.

D. Independent Expert. The director is authorized to retain on behalf of the city an
independent, qualified consultant to review any application for a permit for a wireless
telecommunications facility or wireless telecommunications collocation facility. The
review is intended to be a review of technical aspects of the proposed wircless

. telecommumications facility or wireless telecommunications collocation facility and shall
:CalWA Comment No. 5:  address any or all of the following!

“This is simply to arbitrary
and not defined. 4

Compliance with applicable radio frequency emission standards;

Whether any requested exception is necessary to ‘close a significant gap in -
coverage and is the least intrusive means of doing so;

The accuracy and completeness of submissions;
CalwA Comment No.

; 6: How wil! this be

' comfirned? Technical demonstration of the unavailability of alternative sites or configurations ,
= ConTirmeq: - ‘ | |
. Arbitrarty and and/or coverage analysis; .

proprietary. There
are economic

! considerations

¢ associated with the
! development ofa

5. The applicability of analysis techmiques and methodclogies;

6. The validity of conclusions reached or claims made by applicant;

! site that make in 7, The viability of alternative sites and alternative designs; and
! infeasible. This is not . ;
[ atechnical issue it's 8. Any other specific technical issues designated by the city.

i a business issue.
, The cost of this review shall be paid by the applicant through a deposit pursuant to an |
adopted fee schedule resolution. |

E. Siory Poles. At the discretion of the director, the applicant may be required to erect
temporary story poles to demonstrate the height and mass of a potential facility.
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9661.5 . Requirements for Facilities Not within the Public Right-of-Way.

The provisions of this section shall apply to wireless telecommunications facilities and
wireless felecommunications collocation facilities that are located outside the public right-of-

way. CalWA Comment No. 7: CalWA strongly recommends that wireless
communications facilities that can be stealthed should also be
permitted in residential zones, particularly multifamily residential

. zones and those residential zones that do not have residential land
1 BP-M District.

CalWA Comment No. 8: uses existing.
Clarification. If you are

+ collocating on an existing faux
tree in this zoning districtyou 4
are required to gain a CUP? If so %
this may be inconsistent State
Law on collocations pursuant to
: "Government Code Section

' 65850.6 Collocation Facilities”

A. Permit Required.

In addition to any other permit required pursuant to this Code, the
installation or modification of a wireless telecommunications facility or
wireless telecommunications collocation facility, which will be building-
mounted or roof-mounted in the BP-M district, or mounted to an existing
telecommunications tower in the BP-M district, except for those locations
g listed in section 9661.20, shall require a minor conditional use permit.

In addition to any other permit required pursuant to this Code, the
installation or modification of a wireless telecommunications facility or
wireless telecommunications collocation facility, which will be mounted
to a new telecommunications tower in the BP-M district, except for those
locations listed in section 9661.20, shall require a conditional use permit.

P-OR, CN, CRS, CS-MU, CS, CR, PD, U, and SH districts.

In addition to any other permit required pursuant to this Code, the
installation or modification of a wircless telecommunications facility or
wireless telecommumications collocation facility in the BP-OR, CN, CRS,
C8-MU, C8, CR, PD, U, and SH districts, except for those locations listed
in section 9661.20, shall require a conditional use permit.

A1l other districts, areas and locations.

a. In addition to any other permit required pursuant to this Code, the
installation or modification of a wireless telecommunications facility or
wireless telecommmications collocation facility, which will be located in
a location listed in section 9661.20(A), shall require a conditional use
permit and approval of an exception.

B. Design and Development Standards. All wircless telecommunications facilities and
wireless telecommunications collocation facilities that are located outside the public
righi-of-way shall be designed and maintained so as to minimize visnal, noise and other
impacts on the surrounding commumity and shall be plammed, designed, located, and
erected in accordance with the following:

1. General Guidelines.

Page 10 of 38
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a. The applicant shall employ screening and camouflage design techmiques in
the design and placement of wireless telecommunications facilities and
wireless telecommunication collocation facilities in order to ensurc that
the facility is as visually inconspicuous as possible, to prevent the facility
from dominating the surrounding area, and to hide the facility from
predominant views from surrounding properties, all in a manner that
achieves compatibility with the community.

|
5
i
|
:
|
|
E
i

- , b. Screening shall be designed to be architecturally compatible with
surrounding structures using appropriate fechniques to camouflage,
:‘ disguise, and/or blend into the environment, including landscaping, color,
and other techniques to mimimize the facility’s visual impact as well as be
compatible with the architectural character of the surrounding buildings or
structures in terms of color, size, proportion, style, and quality.

2. Traffic Safety. All facilities shall be designed and located in such a manner as to
avoid adverse impacts on traffic safety.

3. Blending Methods.

a. All facilities shall have subdued colors and non-reflective materials that
blend with the materials and colors of the surrounding area and structures.

b. Site location and development shall preserve the pre-existing character of
the site as much as possible, and facilities shall be designed and located
where the existing topography, vegetation, buildings, or other structures
provide the greatest amount of screening to. minimize the visual Impact
and be compatible with existing architectural elements, building materials
and other site characteristics.

c. Existing vegetation shall be preserved or improved, and disturbance of the
existing topography of the site shall be minimized, unless such disturbance
would result in less visual impact of the site on the surrounding area.

4. Antenpas. The applicant shall use the least visible antennas possible fo
accomplish the coverage objectives. Antenna elements shall be flush mounted, fo
the extent feasible. All antenna mounts shall be designed so as not to preclude
possible future collocation by the same or other operators or carriers. Antennas
shall be situated as close to the ground as possible to reduce visual impact without
compromising their function. :

5. Building-Mounted and Roof-Mounted Facilities. Building-mounted and roof-
mounted facilities shall be designed and constructed to be fully concealed or
screened in a manner compatible with the existing architecture of the building the
wireless telecormmunications facility or the wireless telecommunications
collocation facility is mounted to in color, texture and type of material,
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Each building-mounted facility shall be fully incorporated into the design
elements of the building architecture.

i, The width and height of the facility shall be the minimum
functionally necessary. '
ii. Each facility shall not exceed more than eighteen (18) inches out

from the building facade or other support structure, and no cable or
antenna mounting brackets or any other associated equipment or
wires shall be visible above, below, or to the side of the facility.

1. The reviewing authority may consider a projection of more than
eighteen (18) inches if the projection is architecturally integrated
with the design of the building or structure or if it is otherwise
designed to minimize its visibility.

iv. Any building-mounted facility that is within one hundred (100)
feet of a residential district shall be located on the building or
structure as far from the nearest residential use as is feasible.

Each roof-mounted facility shalt be located and designed in an area of the
roof where the visual impact is minimized and shall be no taller than
necessary to meet the operator’s service requirements.

L In no case shall roof-mounted equipment on a flat roof exceed the
top of the parapet or the top of the mansard measured from the

roofline, and on a slope roof shall not extend above the top of
roofline.

il. Each roof-mounted facility shall also be screened from above if
visible from higher elevations.

iii. Any roof-mounted facility that is within one hundred (100) feet of
a residential district shall be located on the roof of the building or
structure as far from the nearest residential use as is feasible.

6. Ground-Mounted Facilities.

a.
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EBach ground-mounted facility shall be located in close proximity to
existing above-ground utilities, such as electrical tower or utility poles
{which are not scheduled for removal or under grounding for at least 18
months affer the date of application), light poles, trees of comparable
heights, and in areas where they will not detract from the appearance of
the city.

Each ground-mounted facility shall be designed to be the minimum
functional height and width required to adequately support the proposed
facility and meet Federal Communications Commission requirements, and




shall be no higher than the existing poles, structures or trees near the
placement of the proposed ground-mounted facility location. FEven if

- existing poles, structures or trees are higher, no ground-mounted facility

shall exceed sixty (60} feet.

All installations shall be properly engineered to withstand high wind
loads; an evaluation of high wind load capacity shall include the impact of
modification of an existing facility.

All cables, including, but not limited to, electrical and utility cables, shall
be run within the interior of the telecommunications tower and/or shall be
fully camouflaged or hidden.

Each ground-mounted installation shall be situated so as to utilize existing
natural or man-made features including topography, vegetation, buildings,
or other structures to provide the greatest amount of visual screening.

Monopoles and antennas and similar structures shall be no greater in
diameter or other cross-sectional dimensions than is necessary for the
proper functioning of the facility. — The applicant shall provide
documentation satisfactory to the director establishing compliance with
this subsection,

If a faux tree is proposed for the monopole installation, it shall be of a type
of trec compatible with those existing in the immediate areas of the
installation. If no trees exist within the immediate areas, the applicant
shall create a landscape setfing that integrates the faux tree with added
species of a similar height and type. Additional camouflage of the faux
tree may be required depending on the type and design of faux tree
proposed. :

7. Accessory Equipment. All accessory equipment associated with the operation of
any wireless telecommunications facility or wireless telecommunications
collocation facility shall be Jocated and screened in a manner that is designed to
minimize its visibility to the greatest extent possible, including utilizing the
following screening methods for the type of installation:

a.
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Accessory equipment for building-mounted or roof-mounted facilitics may
be located underground, inside the building, or on the roof of the building
that the facility is mounted on, provided that both the equipment and
screening materials are painted the color of the building, roof, and/or
surroundings. All screening materials for each roof-mounted facility shall
be of a quality and design that is architecturally integrated with the design
of the building or structure.

Accessory equipment for ground-mounted facilities shall be visually
screened by locating the equipment within a nearby building or in an
underground vault, with the exception of required electrical panels. If a




10.

11,
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building is not located near the facility or placement of the equipment in
an existing building is not technically feasible, accessory equipment shall
be located in an enclosed structure, and shall comply with the
development and design standards of the zoning district in which the
accessory equipment is located. The enclosed structure shall be
architecturally treated and/or adequately screened from view by landscape

- plantings, walls, fencing or other appropriate means, selected so that the
resulting screening will be visually integrated with the architecture and
landscaping of the swroundings.

Landscaping. Where appropriate, cach facility shall be installed so as to maintain
and enhance existing landscaping on the site, including trees, foliage and shrubs,
whether or not utilized for screening. Additional landscaping shall be planted,
irrigated and mamtained by applicant where such vegetation is deemed necessary
by the city to provide screening or to block the line of sight between facilities and
adjacent uses.

Signage. No facility shall bear any signs or advertising devices other than
certification, warning or other signage required by law or permitted by the city.

Lighting. No facility may be illuminated unless specifically requited by the
Federal Aviation Administration or other government agency. Lightning arresters
and beacon lights are not permitted unless required by the Federal Aviation
Administration or other government agency. Legally required lightning arresters
and beacons shall be included when calculating the height of facilitics. Any
required lighting shall be shielded to eliminate, to the maximum extent possible,
impacts on the surrounding neighborhoods, anda lighting study shall be prepared
by a qualified lighting professional to evaluate potential impacts to adjacent
properties. ‘ '

Noise.

a. Each facility shall be operated in such a manner so as to minimize any
possibie disruption caused by noise.

b. Backup generators shall only be operated during periods of power outages,
and shall not be tesied on weekends or holidays, or between the hours of
7:00 PM and 7:00 AM.

c. At no time shall equipment noise from any facility exceed an exterior
noise level of fifty-five (55) dBA at the facility’s property line if the
facility is located in a business, commercial, manufacturing, utility or
school zone or a planned development zone that permits those uses,
provided, however, that for any such facility located within five hundred
(500) feet of any property zoned residential or improved with a residential
use, such equipment noise shall at no time be audible at the property line
of such residential property. For any facility located within a residential
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zone, such equipment noise shall at no time be audible at the property line
of any residentially improved or residential zoned property.

d. All air conditioning units and any other equipiment that may emit noise
that would be audible from beyond the facility’s property line shall be
enclosed or equipped with noise atienuation devices to the extent
necessary to ensure compliance with applicable noise limitations under
this Code.

Security. Each facility shall be designed to be resistant to, and minimize
opportunities for, unauthorized access, climbing, vandalism, graffiti and other
conditions that would result in hazardous sitwations, visual blight or attractive
nuisances. The reviewing authority may require the provision of warning signs,
fencing, anti-climbing devices, or other techniques to prevent unauthorized access
and vandalism when, because of their location and/or accessibility, a facility has
the potential to become an atfractive nuisance.

Modification, At the time of modification of a wireless telecommumications
facility or wireless telecommunications collocation facility, existing equipment
shall, to the extent feasible, be replaced with equipment that reduces visual, noise
and other impacts, including, but not limited to, undergrounding the equipment
and replacing larger, more visually intrusive facilities with smaller, less visually
intrusive facilities. '

C. Conditions of Approval. In addition to compliance with the design and development
standards outlined in this section, all facilities shall be subject to the following conditions
of approval, as well as any modification of these conditions or additional conditions of
approval deemed necessary by the reviewing authority:

1.
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‘The permittee shall submit an as built drawing within ninety (90) days afier
installation of the facility.

Where feasible, as new technology becomes available, the permittee shall (1)
place above-ground wireless telecommunications facilities below ground,
including, but not limited to, accessory equipment that has been mounted to a
telecommunications tower or mounted on the ground, and (2) replace larger, more
visually intrusive facilities with smaller, less visually intrusive facilities, after
receiving all necessary permits and approvals required pursuant to the Agoura
Hilis Municipal Code.

The permitiee shall submit and maintain carrent at all times basic contact and site
mformation on a form to be supplied by the city. The permittee shall notify the
city of any changes to the information submitted within seven (7) days of any
change, including change of the name or legal status of the owner or operator.
This information shall include, but is not Hmited to, the following:
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a, Identity, including the name, address and 24-hour lecal or toll free contact
phone number of the permittee, the owner, the operator, and the agent or
person responsible for the maintenance of the facility.

b. The legal status of the owner of the wireless telecommunications facility,
including official identification numbers and Federal Communications
Comrnission certification.

c. Name, address and telephone number of the property owner if different
than the permittee.

Upon any transfer or assignment of the permit, the director may require
submission of any supporting materials or documentation necessary to determine
that the proposed use is in compliance with the existing permit and all of its
conditions of approval including, but not limited to, statements, photographs,
plans, drawings, models, and analysis by a qualified radio frequency engineer
demonstrating compliance with all applicable regulations and standards of the
Federal Telecommunications Commission and the California Public Utilities
Comrmission, If the director determines that the proposed operation is not
consistent with the existing permit, the director shall notify the permitice who
shall either revise the application or apply for modification of the permit pursuant
to the requirements of the Agoura Hills Municipal Code.

The permittee shall not place any facilities that will deny access to, or otherwise

- interfere with, any public wtility, easement, or right-of-way located on the site.

The permitiee shall allow the city reasonabie access to, and maintenance of, all
utilities and existing public improvements within or adjacent to the site, including,
but not limited to, pavement, trees, public utilities, lighting and public signage.

At all times, all required notices and signs shall be posted on the site as required
by the Federal Communications Commission and California Public Utilities
Commission, and as approved by the City. The location and dimensions of a sign
bearing the emergency contact name and telephone number shall be posted
pursuant to the approved plans.

At all times, the permittee shall ensure that the facility complies with the most
current regulatory and operational standards including, but not limited to, radio
frequency emissions standards adopted by the Federal Communications
Comuission and antenna height standards adopted by the Federal Aviation

Administration, and shall timely submit all monitoring reports required pursuant

{0 section 9661.13 of the Agoura Hills Municipal Code.

If the director determines there is good cause to believe that the facility may emit
radio frequency emissions that are likely to exceed Federal Communications
Commussion standards, the director may require post-installation testing, at
penmittee’s expense, or the director may require the permittee to submit a
technically sufficient written report certified by a qualified radio frequency
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emissions engineer at other than the regularly required intervals specified in
Section 9661.13 of the Agoura Hills Municipal Code, certifying that the facility is
in compliance with such FCC standards.

9. Permittee shall pay for and provide a performance bond, which shall be in effect
untll the facilities are fully and completely removed and the site reasonably
returned to its original condition, to cover permitiee’s obligations under these
conditions of approval and the City of Agoura Hills Municipal Code. The bond
coverage shall include, but not be limited to, removal of the facility, maintenance
obligations and landscaping obligations. (The amount of the performance bond
shall be set by the director in an amount rationally related to the obligations
covered by the bond and shall be specified in the conditions of approval.)

10.  If a nearby property owner registers a noise complaint and such complaint is
verified as valid by the city, the city may hire a consultant to study, examine and
evaluate the noise complaint and the permittee shall pay the fee for the consultant.
The matter shall be reviewed by the director. If the director determines sound
proofing or other sound attenuation measures should be required to bring the
project into compliance with the Code, the director may impose that condition on
the project after notice and a public hearing. (A condition incorporating the
applicable noise limitations of this Chapter shall also be included in the conditions
of approval.)

11.  Permittee shall defend, indemnify, protect and hold harmless city, its elected and
- appointed council members, boards, commissions, officers, officials, agents,
consultants, employees, and volunteers from and against any and all claims,
actions, or proceeding against the city, and its elected and appointed council
members, boards, commissions, officers, officials, agents, consultants, employees,
and volunteers to attack, set aside, void or annul, an approval of the city, planning
commission or city council concerning ‘this permit and the project. Such
indemmnification shall include damages, judgments, settlements, penalties, fines,
defensive costs or expenses, including, but not limited to, inferest, attorneys’ fees
and expert witness fees, or liability of any kind related to or arising from such
claim, action, or proceeding. The city shall promptly notify the permittee of any
claim, action, or proceeding. Nothing contained herein shall prohibit City from
participating in a defense of any claim, action or proceeding. The City shall have
the option of coordinating the defense, including, but not limited to, choosing
counsel for the defense at permittee’s expense,

12, “Permittec” shall include the appiicantj and all successors in interest to this permit.

13. A condition setting forth the permit expiration date m accordance with Section
9661.15 shall be included in the conditions of approval.

If a wireless telecommunications collocation facility is being approved, the phrase “wireless
telecommunications collocation facility” shall be substifuted in the above conditions wherever
the phrase “wireless telecommunications facility” appears.
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9661.6 - Requirements for Facilities within the Public Right-of-Way

The provisions of this section shall apply to wircless telecommunications facilities and
wireless telecommunications collocation facilities that are located within the public right-of-way.
For purposes of this section, “located within the public right-of-way™ shall include any facility
which in whole or in part, itself or as part of another structure, rests upon, in or over the public
right-of-way.

A. Permit Required.

1. In addition to any other permit required pursuant to this Code, the installation or
medification of a wireless {elecommunications facility or wireless
telecommunications collocation facility, which will be located within the public
right-of-way of arterial roadways, as identified in the general plan, except any
locations listed in section 9661.20, shall require a conditional use permit.

2. In addition to any other permit required pursuant to this Code, the installation or
modification of a wireless telecommunications facility or wireless
telecommunications collocation facility, which will be located within the public
right-of~way and is in any location listed in section 9661.20(A), shall require a
conditional use permit and approval of an exception.

3. Only applicants who have been granted the right to enter the public right-of-way
pursuant to state or federal law, or who have entered into a franchise agreement
with the city permitting them to use the public right-of-way, shall be eligible for a
permit fo install or modify a wireless telecommunications facility or a wireless
telecommunications collocation facility in the public right-of-way.

B. Design and Development Standards. All wireless telecommunications facilities and
wireless collocation telecommunications facilities that are located within the public right-
of-way shall be designed and maintained as to minimize visual, noise and other impacts
on the surrounding community and shall be planned, designed, located, and erected in
accordance with the following:

1. General Guidelines.

a. The applicant shall employ screening and camouflage design techniques in
the design and placement of wireless telecommumnications facilities and
wireless telecommunication collocation facilities in order to ensure that
the facility is as visually inconspicuous as possible, to prevent the facility
from dominating the surrounding area and to hide the facility from
predominant views from surrounding properties all in a manmer that
achieves compatibility with the community.

b. Screening shall be designed to be architecturally compatible with
surrounding structures using appropriate technignes to camouflage,
disguise, and/or blend into the environment, including landscaping, color,
and other techniques to minimize the facility’s visual impact as well as be
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- compatible with the architectural character of the surrounding buildings or
structures in terms of color, size, proportion, style, and quality.

Traffic Safety. All facilities shall be designed and located in such a manner as to
avoid adverse impacts on traffic safety.

Blending Methods. All facilities shall have subdned colors and non-reflective
materials that blend with the materials and colors of the surrounding area and
structures.

Antenna Mounts. The applicant shall use the least visible antennas possible to
accomplish the coverage objectives. Antenna elements shall be flush mounted, to
the extent feasible. All antenna mounts shall be designed so as not to preclude
possible future coliocation by the same or other operators or carriers. Unless
otherwise provided in this section, antennas shall be situated as close to the
ground as possible to reduce visual impact without compromising their function.

Poles.

a. Only peole-mounted antennas shall be permitted in the right-of-way. All
other telecommunications towers are prohibited, and no new poles are
permitted that are not replacing an existing pole.

b. No facility shall be located on a pole that is less than twenty five (25) feet
in height.

c. Utility poles. The maximum height of any anténna shall not exceod iwenty
four (24) inches above the height of an existing utility pole, nor shall any
- portion of the antenna or equipment mounted on a pole be less than
eighteen (18) feet above any drivable road surface. All installations on
atility poles shall fully comply with the California Public Utilities
Commission general orders, including, but not limited to, General Order

95, as revised.

d. Light poles. The maximum height of any anterma shall not exceed six (6)
feet above the existing height of a light pole. Any portion of the antenna or
equipment mounted on a pole shall be no less than eighteen (18) feet
above any drivable road surface.

e. Replacement poles. If an applicant proposes to replace a pole in order to
accommodaie the facility, the pole shall match the appearance of the
original pole to the extent feasible. If the replacement pole exceeds the
height of the existing pole, the antenna(s) shall not extend above the top of
the replacement pole for more than “X” feet, where “X” is calculated by
subtracting the difference in height between the original and replacement
poles from six feet.

f. Pole mounted equipment shall not exceed six (6) cubic feet in dimension.
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g. All poles shall be designed to be the minimnm functional height and width
required to support the proposed antenna installation and meet Federal
Communications Commission requirements. Poles and antennas and
similar structures shall be no greater in diameter or other cross-sectional
dimensions than is necessary for the proper functioning of the facility.
The applicant shall provide documentation satisfactory to the director
establishing compliance with this paragraph.

h. If an exception is granted for placement of new poles in the right-of-way,
new poles shall be designed to resemble existing poles in the right-of-way
near that location, including size, height, color, materials and style, with
the exception of any existing pole designs that are scheduled to be
removed and not replaced. Such new poles that are not replacement poles
shall be located at Jeast ninety (90) feet from any existing pole, to the
extent feasible, to prevent pole clustering in the public right-of-way.

L. All cables, including, but not limited to, electrical and utility cables, shall
be run within the interior of the pole and shall be camouflaged or hidden
to the fullest extent feasible without jeopardizing the physical integrity of
the pole.

Each facility shall be designed to occupy the least amount of space in the right-of-
way that is technically feasible.

Each facility shall be properly engineered to withstand high wind loads. An
evaluation of high wind load capacity shall include the impact of modification of
an existing facility. - : '

Each component part of a facility shall be located so as not to cause any physical
or visual obstruction to pedestrian or vehicular traffic, inconvenience to the
public’s use of the right-of-way, or safety hazards to pedestrians and motorists
and in compliance with section 9661.14.

A facility shall not be located within any portion of the public right-of-way
interfering with access to fire hydrants, fire stations, fire escapes, water valves,
underground vaults, valve housing structures, or any other vital public health and
safety facility.

In no case shall any ground-mounted facility, above-ground accessory equipment,

or walls, fences, landscaping or othef screening methods be less than eighteen
(18) inches from the front of curb.

All cables, including, but not limited to, electrical and utility cables, between the
pole and any accessory equipment shall be placed underground.

Each facility shall be built in compliance with the Americans with Disabilities Act
(ADA).
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inclusion of strict sizing
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simply require that eguipment

. must be screened.
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Accessory Equipment. With the exception of the electric meter, which shall be
pole-mounted to the extent feasible, all accessory equipment shall be . located
underground.

a. Unless city staff’ determnines that there is no room in the public right-of-
way for undergrounding or that undergrounding is not feasible, an
exception shall be required in order to place accessory equipment above-
ground.

b. When above-ground is the only feasible Jocation for a particular type of
accessory equipment and cammot be pole-mounted, such accessory
equipment shall be enclosed within a strocture, and shall not exceed a
height of five (5) feet and a total footprint of fifieen (15} square feet, and
shall be fully screened and/or camouflaged, including the use of
landscaping, architectural treatment, or acceptable alternate screening.
Required electrical meter cabinets shall be adequately screened and/or
camouflaged.

Landscaping. Where appropriate, cach facility shall be installed so as to maintain
and enhance existing landscaping on the site, including trees, foliage and shrubs,
whether or not utilized for screening. Additional landscaping shall be planted,
irrigated and maintained by applicant where such vegetation is deemed necessary
by the city to provide screening or to block the line of sight between facilities and
adjacent uses. '

Signage. No facility shall bear any signs or advertising devices other than
certification, warning or other signage required by law or permiited by the city.

Lighting. No facility may be illuminated unless specifically required by the
Federal Aviation Administration or other government agency. Lightning arresters
and beacon lights are not permitted unless required by the Federal Aviation
Administration or other government agency. Legally required lightning arresters
and beacons shall be included when calculating the height of facilities such as
towers, lattice towers and monopoles. Any required lighting shall be shiclded to
eliminate, to the maximum extent possible, impacts on the surrounding
neighborhoods, and a lighting study shall be prepared by a qualified lighting
professional to evaluate potential impacts to adjacent properties.

Noise.

a Each facility shall be operated in such a mamner so as to minimize any
possible disruption caused by noise.

b. Backup generators shall only be operated during periods of power outages,

and shall not be tested on weekends or holidays, or between the hours of
7:00 PM and 7:00 AM.
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c. At no time shall equipment noise from any facility exceed an exterior
noise level of fifty-five (55) dBA three (3) feet from the source of the
noise if the facility is located in a business, commercial, manufacturing,
utility or school zone or a planned development zone that permits those
uses; provided, however, that for any such facility located within five
hundred (500} feet of any property zoned residential or improved with a
residential use, such equipment noise shall at no time be audible at the
property line of any such residential property. For any facility located
within a residential zone, such equipment noise shall at no time be audible
at the property line of any residentially improved or residential zoned

property.

d. Any equipment that may emit noise that would be audible from beyond
three (3) feet from the source of the noise shall be enclosed or equipped
with noise attenuation devices to the extent necessary to ensure
compliance with applicable noise limitations under this code.

Security. Fach facility shall be designed to be resistant to, and minimize
opportunities for, unauthorized access, climbing, vandalism, graffiti and other
conditions that would result in hazardous situations, visual blight or attractive
nuisances. The reviewing authority may require the provision of warning signs,
fencing, anti-climbing devices, or other techniques to prevent unauthorized access
and vandalism when, because of their location and/or accessibility, a facility has
the potential to become an attractive nuisance.

Modification. At the time of modification of a. wircless telecommunications
facility or wireless telecommunications collocation facility, existing equipment
shall, to the extent feasible, be replaced with equipment that reduces visual, noise
and other impacts, including, but not limited to, undergrounding the equipment
and replacing larger, more visnally infrusive facilities with smaller, less visually
mitrusive facilities.

C. Conditions of Approval. In addition to compliance with all applicable provisions of this
division, all facilities in the public right-of-way shall be subject to the conditions of
approval set forth in subsection 9661.5(C), the following conditions of approval, and any
modification of these conditions or additional conditions of approval deemed necessary
by the reviewing authority:

L.
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The wireless telecommunications facility shall be subject to such conditions,
changes or limitations as are from time to time deemed necessary by the city
engineer for the purpose of: (a) protecting the public health, safety, and welfare;
(b) preventing interference with pedestrian and vehicular traffic; and/or (c)
preventing damage to the public right-of-way or any property adjacent to it. The
City may modify the permit to reflect such conditions, changes or limitations by
following the same notice and public hearing procedures as are applicable to the
grant of a wireless telecommunications facility permit for similarly located
facilities, except the permittee shall be given-notice by personal service or by

AC130-0001N 332097 v7 doc




Page 23 of 38

registered or certified mail at the last address provided to the City by the
permittee.

The permittee shall not transfer the permif to any person prior to completion of
construction of the facility covered by the permit.

The permittee shall not move, alter, temporarily relocate, change, or interfere with
any existing structure, improvement ot property without the prior consent of the
owner of that structure, improvement or property. No structure, improvement or
property owned by the city shall be moved to accommeodate a wircless
telecommunications facility unless the city determines that such movement will
not adversely affect the city or any smrrounding businesses or residents, and the
permittee pays all costs and expenses related to the relocation of the city’s
structure, improvement or property. Prior to commencement of any work
pursuant to an encroachment permit issued for any facility within the public right-
of-way, the permittee shall provide the city with documentation establishing to the
city’s satisfaction that the permittee has the legal right to use or interfere with any
other structure, improvement or property within the public right-of-way to be
affected by applicant’s facilities.

The permittee shall assume full Hability for damage or injury caused to any
property or person by the facility.

The permitee shall repair, at its sole cost and expense, any damage including, but
rot limited to subsidence, cracking, erosion, collapse, weakening, or loss of lateral
support to city streets, sidewalks, walks, curbs, gntters, trees, parkways, street
lights, traffic signals, improvements of any kind or nature, or utility lines and
systemns, underground utility line and systems, or sewer systems and sewer lines
that result from any activities performed in connection with the installation and/or
maintenance of a wireless telecommunications facility in the public right-of-way.
The permittee shall restore such areas, structures and systems to the condition in
which they existed prior to the installation or maintenance that necessitated the
repairs. In the event the permittee fails to complete such repair within the number
of days stated on a written notice by the city engineer, the city engineer shall
cause such repair to be completed at permittee’s sole cost and expense.

Pror to issuance of a building permit, the applicant shall obtain the director’s
approval of a tree protection plan prepared by a certified arborist if the installation
of the wireless telecommunication facility will be located within the canopy of a
street tree, or a protected tree on private property, or within a ten (10) foot radius
of the base of such a tree. Depending on site specific criteria (e.g., location of
tree, size and type of tree, etc.), a radius greater than ten (10) feet may be required
by the director.

Insurance. The permittee shall obtain, pay for and maintain, in full force and
effect until the facility approved by the permit is removed in its entirety from the
public right-of-way, an insurance policy or policies of public liability imsurance,
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with minimum lLimits of Two Million Dollars ($2,000,000) for each occurrence
and Four Million Dollars ($4,000,000) in the aggregate, that fully protects the city
from claims and suits for bodily injury and property damage. The insurance must
name the city and its elected and appointed council members, boards,
commissions, officers, officials, agents, consultants, employees and volunteers as
additional named insureds, be issued by an insurer admitted in the State of
California with a rating of at least a A:V1I in the latest edition of A.M. Best’s
Insurance Guide, and include an endorsement providing that the policies cannot
be canceled or reduced except with thirty (30) days prior written notice to the city.
The insurance provided by permittee shall be primary to any coverage available to
the city, and any insurance or self-insurance maintained by the city and its elected
and appointed council members, boards, commissions, officers, officials, agents,
consultants, employees and volunteers shall be excess of permittee’s insurance
and shall not contribute with it. The policies of insurance required by this permit
shall include provisions for watver of subrogation. In accepting the bencfits of
this permit, permittee hereby waives all rights of subrogation against the citv and
its elected and appointed council members, boards, commissions, officers,
officials, agents, consultants, employees and volunteers. The insurance must
afford coverage for the permittee’s and the wireless provider’s use, operation and
activity, vehicles, equipment, facility, representatives, agents and employees, as
determined by the city’s risk manager. Before issuance of any building permit for
the facility, the permittee shall furnish the city risk manager certificates of
insurance and endorsements, in the form satisfactory to the city attorney or the
risk manager, evidencing the coverage required by the city.

Indemnification. To the fullest extent permitted by law, the permittee, and every
permittee and person in a shared permit, jointly and severally, shall defend,
indemnify, protect and hold the city and its elected and appointed council
members, boards, commissions, officers, officials, agents, consultants, employees
and volunteers harmless from and against all clajms, suvits, demands, actions,
losses, liabilities, judgments, settlements, costs (including, but not limited to,
attorney’s fees, interest and expert witness fees), or damages claimed by third
parties against the city for any bodily or personal injury, and for property damage
sustained by any person, arising out of, resulting from, or are in any way related
to the wireless telecommunications facility, or to any work done by or use of the
public right-of-way by the permittee, owner or operator of the wireless
telecommunications facility, or their agents, excepting only liability arising out of
the sole negligence or willful misconduct of the city and its elected and appointed
council members, boards, commissions, officers, officials, agents, consultants,
employees and volunteers. '

Should any utility company offer electrical service that does not require the use of
a meter cabinet, the permittee shall at its sole cost and expense remove the meter
cabinet and any related foundation within thirty (30) days of such service being
offered and reasonably restore the area to its prior condition.
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Relocation. The permitiee shall modify, remove, or relocate its facility, or portion
thereof, without cost or expense to city, if and when made necessary by (i) any
public improvement project, including, but not limited to, the construction,
maintenance, or operation of any underground or above ground facilities
including but not limited to sewers, storm drains, conduits, gas, water, electric or
other utility systems, or pipes owned by city or any other public agency, (i) any
abandonment of any street, sidewalk or other public facility, (iii) any change of
grade, alignment or width of any street, sidewalk or other public facility, or (iv) a
determination by the director that the wireless telecommunications facility has
become incompatible with public health, safety or welfare or the public’s use of
the public right-of-way. Such medification, removal, or relocation of the facility
shall be completed within ninety (90) days of notification by city unless
exigencies dictate a shorter period for removal or relocation. Modification or
relocation of the facility shall require submittal, review and approval of a
modified permit pursuant to the Code. The permitiee shall be entitled, on
permitiee’s election, o either a pro-rata refund of fees paid for the original permit
or fo a new permit, without additional fee, at a location as close to the original
location as the standards set forth in the Code allow. In the event the facility is
not modified, removed, or relocated within said period of time, city may cause the
same fo be done at the scle cost and expense of permittee. Further, due o exigent
circumstances as provided in the Code, the city may modify, remove, or relocate
wireless telecommunications facilities without prior notice to permittee provided
permittee is notified within a reasonable period thereafter,

Prior to .theé issuance of ahy encroachment or buﬂding permits, permitiee shall
enter into a right-of-way agreement with the cﬁy in accordance with Agoura Hills
Municipal Code Section 9661.8.

If a wireless telecommunications collocation fabi]i.ty is being approved, the phrase “wircless
telecommunications collocation facility” shall be substituted in the above conditions wherever
the phrase “wireless telecommunications facility” appears.

9661.7

Findings.

A. In addition to findings necessary to approve a conditional use permit or minor conditional
use permit, as applicable, no permit shall be granted for a wireless telecommunications
facility or a wircless telecommunications collocation facility unless all of the following
findings are made by the reviewing authority:

1.
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The proposed facility has been designed and located in comphiance with all
applicable provisions of this division.

The proposed facility has been designed and located to achieve compatibility with
the community.

The applicant has submitted a statement of its willingness to allow other carriers
to collocate on the proposed wireless telecommunications facility wherever
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- technically and economically feasible and where collocation would not harm

community compatibility.

Noise generated by equipment will not be excessive, annoying nor be detrimental
to the public health, safety, and welfare and will not exceed the standards set forth
in this division.

B. In addition to the findings in (A) above, approval of a permit for a wireless
telecommunications facility or a wireless telecommunications collocation facility that
will be located in the pubhc right-of-way may be granted onty if the foHowmg findings
are made by the reviewing authority:

1.

2661.8

The applicant has provided substantial written evidence supporting the applicant’s
claim that it has the right to enter the public right-of-way pursuant to state or
federal law, or the applicant has entered into a franchise agreement with the city
permitting them to use the public right-of-way.

The applicant has demonstrated that the facility will not interfere with the use of
the public right-of-way and existing subterranean infrastructure and will not
interfere with the city’s plans for modification of such location and infrastructure.

Agreement for Facilities on City-Owned Property or Public Right-of-way.

A. No approval granted under this division for locating facilities on city-owned property or
in the public right-of-way shall be effective until the applicant and the city have executed
a written agreement establishing the particular terms and provisions under which the right
to occupy city-owned property or the public right-of-way, or both, shall be used or
maintained. Such agreement shall include, but not be limited to, the following:

1.

2.

9661.9

Inspection and maintenance requjremeﬁts. _
Indemmnification of the city.

Insurance requirements.

Waiver of monetary damages against the city.
Removal, restoration and clean-up requireménts.
Requirement to pay possessory interest taxes, if aﬁy.

Nonexclusive grant.

No approval granted under this division shall confer any exclusive right, privilege, license or
franchise to occupy or use the public right-of-way of the city for delivery of telecommunications
services or any other purposes. Further, no approval shall be construed as any warranty of title.
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CalWA Comment No. 10: Clarification required. For those facilties that were approved post January 1, 2007 via
discretionary permit with the necessary environmental documentation, they too must comply in every way
with the site location and development standards of this ordinance? If so this would not comply with the cited
Government Code Section 65850.6.

%9661.10 Wireless Telecommumnications Collocation Facilities

A. Purpose. The purpose of this section is to comply with the requirements of California
Government Code Section 65850.6. This section provides the requirements, standards
and regulations for a wireless telecommunications collocation facility for which
subsequent collocation is a permitted use. Only those facilities that fully comply with the
eligibility requirements set forth in California Government Code Section 65850.6, or its
% successor provision, and which strictly adhere to the requirements and regulations set

forth m this section shall qualify as a wireless telecommunications collocation facility.

B. In addition to any other permit required by this Code, a wircless telecomumunications
collocation facility shall be subject fo either a minor conditional use permit or a
conditional use permit as provided for in this division.

C. All requirements, regulations and standards set forth in this division for a wircless
telecommunications facility shall apply to a wireless telecommunications collocation
facility; provided, however, the following shall alsc apply to a wireless
telecommunications collocation facility:

1. The applicant for a wireless telecommunications collocation facility permit shall
answer each question or request on the supplemental application provided for in
section 9661.4 of this division so as to describe or depict:

a. the wireless telecommunications collocation facility as it will be initially
built, and o ' o
b, all collocations at full build-out, inciuding, but not limited to, all antennas,

antenna support structures and accessory equipment.

2. Any collocation shall use screening methods substantially similar to those used on
the existing wireless telecommunications facilities unless other optional screening
methods are specified in the conditions of approval.

3. A wireless telecommumnications collocation facility permit shall not be approved
unless an enviromnental impact report, negative declaration, or mitigated negative
declaration was prepared and approved for the wireless telecommunications
collocation facility.

D. Notwithstanding any other provision of this division, a subsequent collocation on a
wireless telecommunications collocation facility shall be a permitted use if:

1. The wireless telecommunications collocation facility:
a. was approved after Janvary 1, 2007 by discretionary permit;
b. was approved subject fo an environmental impact report, negative

declaration, or mitigated negative declaration; and
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c. otherwise complies with the requirements of Government Code Section
65850.6(b}, or its successor provision, for addition of a collocation facility
to a wireless telecommunications collocation facility, including, but not
Hmited to, compliance with all' performance and maintenance

; requirements, regulations and standards in this division and the conditions

j of approval in the wireless telecommunications collocation facility permit;

| and

d. provided, however, only those collocations that were specifically
considered when the relevant environmental document was prepared are a
permitted use.

2. Before collocation, the applicant seeking collocation shall obtain all other
applicable non-discretionary permit(s), as required pursuant to this Code.

E. Although subsequent collocation under the conditions specified in paragraph (D) above is
a permitied use, the owner of the facilities that will be collocated may voluntarily submit
a wireless telecommunications facility application for the proposed collocation for the
director’s determination whether the collocation is a permitted use that meets the
requirements of this division. Any collocation facility that does not meet the
requirements of this division and is installed without first obtaining a wireless
telecommunications permit 1s subject to nmmediate abatement and zll other remedies
available to the city pursuant to this Code.

F. Except as otherwise provided above, approval of a new or amended facility permit shall
be required when the facility is modified other than by collocation in accordance with this
section, or the proposed collocation: - '

| 1. Increases the height of the existing permitted facilities or otherwise changes the
! bulk, size, location, or any other physical attributes of the existing permitied
: wireless telecommunications collocation facility unless specifically permitied
under the conditions of approval applicable fo such wireless telecommunications
collocation facility; or

2. Adds any microwave dish or other antenna not expressly permitted to be included
in a collocation facility by the conditions of approval.

9661.11 Emergency Deployment,

A COW shall be permitted in all zoning districts for the duration of an emergency declared
by the city or at the discretion of the director.

9661.12 . Operation and I__\’,{aintenance Standards.

All wircless telecommunications facilities and wireless telecommunications collocation
facilities must comply at all times with the following operation and maintenance standards. All-
necessary repairs and restoration shall be completed by the permittee, owner, operator or any
designated maintenance agent within forty-eight {48) hours (i) after discovery of the need by the
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permittee, owner, operator or any designated maintenance agent or (ii) after permittee, owner,
operator or any designated maintenance agent receives notification from 3 resident or the
director.

A. Each permittee of a wireless telecommunications facility or wireless telecommunications
collocation facilities shall provide the director with the name, address and 24-hour local
or toll free contact phone number of the permittee, the owner, the operator and the agent
responsible for the maintenance of the facility (“contact information™). Contact
information shall be updated within seven (7) days of any change.

B. All facilities, including, but not limited to, telecommunication towers, poles, accessory
equipment, lighting, fences, walls, shields, cabinets, artificial foliage or camouflage, and
the facility site shall be maintained in good condition, including ensuring the facilities are
reasonably free of:

1. General dirt and grease;

2. Chipped, faded, peeling, and cracked paint;

3. Rust and corrosion;
4, Cracks, dents, and discoloration;
5. Missing, discolored or damaged artificial foliage or other camouflage;

6. Graffiti, bills, stickers, advertisements, litter and debris;
7. Broken and misshapen structural parts; and
8. Any damage from any cause, -

C. Graffiti shall be removed from a facility as soon as practicable, and in no instance more
than twenty-four (24) hours from the time of notification by the city.

D. All trees, foliage or other landscaping elements approved as part of the facility shall be
maintamed in good condition at all times, and the permittee, owner and operator of the
facility shall be responsible for replacing any damaged, dead or decayed landscaping. No
amendment to any approved landscaping plan may be made until it is submitted to and
approved by the director.

E. The permitiee shall replace its facilities, after obtaining all required permits, if
maintenance or repair is not sufficient to return the facility to the condition it was in at
the time of installation.

F. Each facility shall be operated and maintained to comply at all times with the noise
standards of this Code and the facility’s conditions of approval, and shalt be operated and
mamntained in a mamner that will minimize noise impacts to surrounding residents.
Except for emergency repairs, any testing and maintenance activities that will be audible
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beyond the property line shall only occur between the hours of 7:00 a.m. and 7:00 p.m.
on Monday through Friday, excluding holidays, unless alternative hours are approved by
the director. Backup generators, if permitted, shall only be operated during periods of
power outages or for testing, '

G. If a flagpole is used for camouflaging a wireless telecommunications facility, flags shall
be flown and shall be properly maintained at all times.

H. Each owner or operator of a facility shall routinely inspect each site to ensure compliance
with the standards set forth in this section and the conditions of approval.

9661.13 R¥ Emissions and Other Monitoring Requirements.

The owner and operator of a facility shall submit within ninety (90) days of beginning

operations under a new or amended permit, and every two years from the date the facility began
operations, a technically sufficient report (“monitoring report”) that demonsirates the following:

A. The facility is in compliance with applicable federal regulations, including Federal
Communications Commission RF emissions standards, as certified by a qualified radio
frequency emissions engineer; '

B. The facility is in compliance with all provisions of this section and its conditions of
approval.

C. The bandwidth of the facility has not been changed since the original application or last
report, as applicable, and if it has, a full written description of that change.

9661.14 No Dangerous Condition or Obstructions Allowed

No person shall install, use or maintain any wircless telecommunications facility or wireless
telecommunications collocation facility which in whole or in part rests upon, in or over any
public sidewalk or parkway, when such installation, use or maintenance endangers or is
reasonably likely to endanger the safety of persons or property, or when such site or location is
used for public utility purposes, public transportation purposes or other governmental use, or
when such facility unreasonably interferes with or impedes the flow of pedestrian or vehicular
traffic including any legally parked or stopped vehicle, the ingress into or egress from any
residence or place of business, the use of poles, posts, traffic signs or signals, hydrants,
mailboxes, permitted sidewalk dining, permitted street furniture or other objects permitted at or
near said location.

9661.15 Permit Expiration.

A. A permit for any wireless telecommunications facility or wireless felecommunication
collocation facility shall be valid for a period of ten (10) years, unless pursnant to another
provision of this Code it lapses sooner or is revoked. At the end of ten (10) years from
the date of issuance, such permit shall expire.
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. A permittee may apply for extensions of its permit in increments of ten {10) years no-

sconer than six {6) months prior to expiration of the permit; provided, however, if a
request to modify an existing permit for a facility is submitted during the last two (2)
years of a ten (10) year permit, the permittee may request an extension at that time,

. If a permit has not expired at the time application is made for an extension, the director

may administratively extend the term of the permit for subsequent ten (10) year terms
upon verification of continued compliance with the findings and conditions of approval
under which the application was originally approved, as well as any other applicable
provisions of this Code that are in effect at the time the permit extension is granted.

1. At the director’s discretion, additional studies and information may be required of
the applicant.
2. If the director determines that the facility is nonconforming or that additional

conditions of approval are necessary to bring the facility into compliance with the
provisions of this Code that are then in effect at the time of permit expiration, the
director shall refer the extension request to the appropriate reviewing authority.

3. The reviewing authority and public hearing procedures for such extension
requests shall be the same as if a new permit was requested. After notice and a
public hearing, the reviewing authority may approve, conditionally approve or
deny the extension.

. The request for an extension shall be decided by the planning commission if the permit
expired before the application is made for an extension or if the director refers the matter

to the planning commission. After potice and a public hearing, the planning commission
may approve, conditionally approve or deny the extension.

9661.16 Cessation of Use or Abandonment

A. A wircless telecommunications facility or wireless telecommunications collocation

facility is considered abandoned and shall be promptly removed as provided berein if it
ceases to provide wireless telecommunications services for ninety (90) or more
consecutive days. If there are two (2) or more users of a single facility, then this
provision shall not become effective until all users cease using the facility.

. The operator of a faclﬂity 'shall notify the city in writing of its intent {0 abandon or cease

use of a permitted site or a nonconforming site (including unpermitted sites) within ten
(10) days of ceasing or abandoning use. Notwithstanding any other provision herein, the
operator of the facility shall provide written notice to the director of any discontinuation
of operations of thirty (30) days or more.

. Failure to inform the director of cessation or discontinuation of operations of any existing

facility as required by this section shall constitute a violation of any approvals and be
grounds for:

1. Prosecution;
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2. Revocation or modification of the permit;

3. Calling of any bond or other assurance required by this article or conditions of
approval of the permit; '

4. Removal of the facilities by the city in accordance with the procedures established
under this Code for abatement of a public nuisance at the owner’s expense; and/or

5. Any other remedies permitted under this Code.

9661.17 Removal and Restoration ~ Permit Expiration, Revocation or Abandonment

A. Upon the expiration date of the permit, including any extensions, earlier termination or

revocation of the permit or abandonment of the facility, the permittee, owner or operator
shall remove its wireless felecommunications facility or wireless telecommunications
collocation facility and resiore the site to its natural condition except for retaining the
landscaping improvements and any other improvements at the discretion of the city.
Removal shall be in accordance with proper health and safety requirements and all
ordinances, tules, and regulations of the city. The facility shall be removed from the
property, at no cost or expense to the city. If the facility is located on private property,
the private property owner shall also be independently responsible for the expense of
timely removal and restoration.

. Failure of the permittee, owner or operator to promptly remove its facility and restore the

property within thirty {30) days after expiration, earlier termination or revocation of the
permit, or abandonment of the facility, shall be a violation of this Code, and be grounds
for: -'

1. Prosecution;

2. Calling of any bond or other assurance reqﬁired by this division or conditions of
approval of permit;

3. Removal of the facilities by the city in accordance with the procedures established

under this Code for abatement of a public nuisance at the owner’s expense; and/or

4, Any other remedies permitted under this Code.

. Summary Removal. In the event the director or city engineer defermines that the

condition or placement of a wireless telecommunications facility or wireless
telecommumications collocation facility located in the public right-of-way constitutes a
dangerous condition, obstruction of the public right-of-way, or an imminent threat to
public safety, or determines other exigent circumstances require immediate corrective
action (collectively, “exigent circumstances”), the director or city engineer may cause the
facility to be removed summarily and immediately without advance notice or a hearing.
Written notice of the removal shall be served upon the person who owns the facility
within five (5) business days of removal and all property removed shall be preserved for
the owner’s pick-up as feasible. If the owner cannot be identified following reasonable
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effort or if the owner fails to pick-up the property within sixty (60) days, the facility shall
be treated as abandoned property.

D. Removal of Facilities by City. In the event the city removes a facility in accordance with
nuisance abatement procedures or summary removal, any such removal shall be without
any liability to the city for any damage to such facility that may result from reasonable
efforts of removal. In addition to the procedures for recovering costs of nuisance
abatement, the city may collect such costs from the performance bond posted and to the
extent such costs exceed the amount of the performance bond, collect those excess costs
i accordance with this Code. Unless otherwise provided herein, the city has no
obligation to store such facility. Neither the permittee, owner nor operator shall have any
claim 1if the city destroys any such facility not timely removed by the permittee, owner or
operator after notice, or removed by the city due to exigent circumstances.

9661.18 Appeals.

A. Any aggrieved person may appeal a decision of the director made pursuant to this
division to the planning commission.

B. Any aggrieved person may appeal a decision of the planning commission made pursuant
to this division to the city council.

9661.19 Exceptions.

A, Exceptions pertaining to any provision of this division, including, but not limited to,
exceptions from findings that would otherwise justify denial, may be pranted by the
reviewing authority at a noticed public hearing if the reviewing authority makes the
finding that (i) denial of the facility as proposed would violate state and/or federal law, or
(ii) a provision of this division, as applied to applicant, would deprive applicant of its
rights under state and/or federal law. An applicant may only request an exception at the
time of applying for a wireless telecommumnications facility permit or wireless
felecommunications facility collocation permit.

- B. Notwithstanding any other provision of this division, a conditional use permit shall be
required for a facility when an exception is requested.

C. The applicant shall have the burden of proving that denial of the facility as proposed
would violate state and/or federal law, or the provisions of this division, as applied fo
applicant, would deprive applicant of its rights under state and/or federal law, using the
evidentiary standards required by that law at issne. The city shall have the right to hire an
independent consultant, at the applicant’s expense, 10 evaluate the issues raised by the
exception request and shall have the right to submit rcbuttal evidence to refute the
applicant’s claim.
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9661.20

Location Restrictions.

A. Locations Requiring an Exception. Wireless telecommunications facilities and wircless
telecommunications collocation facilities shall not locate in any of the following districts,
areas or locations without an exception:

1.

Zoning districts other than BP-M, BP-OR, CN, CRS, CS-MU, CS, CR, PD, U,

and SH districts; provided however, facilities may be located in the public right-
of-way of arterial roadways within those other districts without an exception;

Public right-of-way of collector roadways as identified in the general plan;

Public right-of-way of local streets as identified in the general plan if within the
BP-M, BP-GR, CN, CRS, CS-MUJ, CS, CR, PD, U, and SH districts;

Public right-of-way if mounted to a new pole that i3 not replacing an existing
pole, regardless of location; or

Building-mounted or roof-mounted on a building owned in common by a
homeowners association, even if located in a residential zone.

Notwithstanding any of the above, no facility shall locate within OS-DR or OS-R
zoning districts, including the public right-of-way of arterial or collector

roadways within those districts, without an exception, provided, however,

applicant must also obtain approval pursuant to sections 9487 and 9821.5 of this
Code.

B. No Exception Allowed. Notwithstanding the-provisions of section 9661.19, in no case
shall an exception be granted for the location of a wireless telecommunications facility or
wireless telecommunications collocation facility in any of the following districts, areas or
locations:

I.
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Any location within a residential district, with the exception of the public right-of-
way of artenial or collector roadways and those locations set forth in section
9661.20(AX35);

Any location within one hundred (100) feet from a residential district, with the
exception of (i) the public right-of-way of arterial or collector roadways, or (if)
building-mounted facilities or roof-mounted facilities in the BP-M, BP-OR, CN,
CRSB, C5-MU, CS, CR, PD, U, or SH districts;

Any location that would significantly obstruct or diminish views in scenic
corndors;

Any location on or near a ridgeline such that the facility would appear silhouetted
against the sky; or
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5. Planned development zones in any location where the zone or specific plan
prohibits such facilities.

C. If a district, area or location could qualify as both a permissible location and a location
enumerated in this section, it shall be deemed a location covered by this section and the
provisions of thts section shall control. If a district, area or location could qualify as
either a location requiring an exception pursuant to paragraph (A) of this section or a
location in which no exception is allowed pursuvant to paragraph (B) of this section, it
shall be deemed a location covered by paragraph (B) and no exception shall be granted.

9661.21 Effect on Other Ordinances.

Compliance with the provisidns of this division shall not relieve a person from complying
with any other applicable provision of this Code. In the event of a conflict between any jprovision
of this division and other sections of this Code, this division shall control.

2661.22 Effect of State or Federal Law,

A. In the event it is determined by the city attorney that state or federal law prohibits
discretionary permitting requirements for certain wireless telecommunications facilities
or wireless telecommunication collocation facilities, the permits required by this division
for those facilifies shall be deemed to be ministerial permits. Such a determination by the
city attorney shall be in writing with citations to legal authority and shall be a public
record. For those facilities, in lieu of a minor conditional use permit or a conditional use
permit, a ministerial permit shall be required prior to installation or modification of a
wircless telecommunications facilify or a wireless telecommunications collocation
facility, and all provisions of this division shall be applicable to any such facility with the
exception that the required permit shall be reviewed and administered as a ministerial -
permit by the director rather than as a discretionary permit. Any conditions of approval
set forth in this provision or deemed necessary by the director shall be imposed and
administered as reasonable time, place and manner rules.

B. If subsequent to the issuance of the city atiorney’s written determination pursuant to (A)
above, the city attorney determines that the law has changed and that discretionary
permitting is permissible, the city attorney shall issue such determination in writing with
citations to legal authority and all discretionary permitting requirements shall be
reinstated. The city attorney’s written determination shall be a public record.”

SECTION 8. Part 12 Nonconforming Wireless Telecommunications Facilities is hereby
added to Chapter 7, Article IX of the Agoura Hills Municipal Code to read as follows:

PART 12. NONCONFORMING WIRELESS \TELECON[MUNICATIONS FACILITIES

“9711. Nonconforming' Wireless Telecommunications Faciliies and Wireless
Telecommunications Collocation Facilities
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‘_(Eélli\.."‘\:’A‘(.:‘ofnment No. 1717:"Doresrtﬁe City of Agoura Hills know how many existing wireless communicaitons
facilities will be impacted by the implementation of this ordinance in terms of those facilities that will now
be classified as "Nonconforming Facilties"?

. Nonconforming wireless telecommunications facilities and/or nonconforming wireless
telecommunications collocation facilities are those facilities that do not conform to
division 11 of part 2 of chapter 6 of article IX of this Code.

B. Nonconforming wireless telecommunications facilities and wireless telecommunications
collocation facilities shall, within ten (10) years from the date such facility becomes
ponconforming, bring the facility into conformity with all requirements of this article;
provided, however, that should the owner desire to expand or modify the facility,
intensify the use, or make some other change in a conditional use, the owner shall comply
with all applicable provisions of this Code at such time.

C. When a nonconforming wireless  telecommunications facility or wireless

telecommumnications cellocation facility is abandoned or vacated for a continnous period
| of ninety (90) days or more days, such facility shall conform to the regulations of the
; district in which the property is located or shall be removed in accordance with section
9661.17 of this Code 1f it cannot be made to conform.

i D. An aggrieved person may file an appeal to the city council of any decision of the director

: made pursuant to this section. In the event of an appeal alleging that the ten (10) year
amortization period is not reasonable as applied to a particular property, the city council
may consider the amount of investment or original cost, present actual or depreciated
value, dates of construction, amortization for tax purposes, salvage value, remaining
useful life, the length and remaining term of the lease under which it is maintained (if
any}, and the harm o the public if the strocture remains standing beyond the prescribed

- amortization period, and set an amorlization period accordingly for the specific
property.” _ , :

SECTION 9. Section 9804.3 of Part 1, Division 4, Article TX of the Agoura Hills
Municipal Code is hereby amended in its enfirety as follows:

“9804.3 Zoning administrator public hearings.

A. The following matters shall be considered by the director after a public hearing:
' 1. Minor modifications; and

2. Minor conditional use permits for wireless telecommunications facilities and/or
wireless telecommunications collocation facilities,

; 3. Amendments to minor conditional use permits for wireless telecommunications
facilities and/or wireless telecommumications collocation facilities.

B. The director shall make the same findings required for a conditional use permit before
approving or amending a minor conditional use permit. The procedures set forth in
division 3 of part 3 of chapter 6 of this article applicable to conditional use permits shall
apply to mmor conditional use permits, except that where the planning commission is
authorized to perform certain acts, the provision shall instead be read to authorize the
director to perform those acts, and where the city council is authorized to perform certain
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acts, the provision shall be read to authorize the planning commission to perform those
acts; provided, however, that any appeal of the director’s decision decided by the
planning commission may be appealed to the city council within the prescribed fifieen-
day period. Furthermore, any hearing on a proposed revocation shall be before the
planning commission and appealable to the city council.” :

SECTION 10.  Severability. If any section, subsection, subdivision, sentence, clause,
phrase, or portion of this ordinance or the application thereof to any person or place, is for any
reason held to be invalid or unconstitutional by the decision of any court of competent
jurisdiction, such decision shall not affect the validity of the remainder of this ordinance. The
City Council hereby declares that it would have adopted this ordinance, and each and every
section, subsection, subdivision, sentence, clause, phrase, or portion thereof, frrespective of the
fact that any onc or more sections, subsections, subdivisions, sentences, clauses, phrases, or
portions thereof be declared invalid or unconstifutional.

SECTION 11. Effective Date. This ordinance shall go into effect on the 31st day
after its passage.
SECTION 12. Certification. The city clerk of the City of Agoura Hills shall

certify to the passage and adoption of this ordinance and shall cause the same Of & summary
thereof to be published and posted in the manner required by law.

PASSED, APPROVED AND ADOPTED this day of 2011, by the following vote to
wit; ‘

Harry Scﬁwaz:z
Mayor

ATTEST:

Kimberly M. Rodrigues, MMC
City Clerk

APPROVED AS TO FORM:
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Craig A. Steele
City Attorney
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Staff Respbnse to CalWA Letter and Attachment (June 10, 2011) Regarding Wireless
Telecommunications Facilities Ordinance

A letter dated June 10, 2011, from Sean Scully, a Board member of the California Wireless
Association (CalWA), was received by the City of Agoura Hills on June 10, 2011, which was
after the close of the CEQA comment period on the Initial Study/Negative Declaration (IS/ND).
Thus, the City is not required to respond to his comments. Further, Mr. Scuily's comments on
behalf of CalWA raised no questions regarding the IS/ND and identified no inadequacies or
errors in the 1IS/ND. His comments were solely on the Ordinance, so we are treating his letter
as a comment on the policy aspects of the Ordinance. Excerpts of his policy comments, and
staff’'s responses, are below.

{The excerpts of CalWA's letter comments have been numbered by staff and are indented. For
ease of reference, comments appearing in CalWA's attachment have been included after
CaiWA's letter comments, and sequentially re-numbered to follow the comments in the letter.)

CalWA Letter

CalWA Comment 1 (Letter). Prior to presenting our “top 5" themes 1o convey to your
agency for inclusion in this ordinance we would first like to provide some basic more
general information that should be considered in your deliberation on the proposed land
use regulations of this critical utility infrastructure.

1. All telecommunications facilities including wireless are defined as a “utility” under
state law; '
a. No other utility is required to address “aesthetics” in nearly the same

manner that is forced upon the wireless telecommunications industry.

b. Whenever other “utilities” are required to underground (in an effort fo
address aesthetics and the visual impacts of the utility), the costs
associated with this requirement are required to be shared by the
jurisdiction and private property owners via direct assessments, and is not
borne by the utility purveyor.

c. We all rely on local government {o apply regulations on similar land uses
equitably and fairly. Please consider this fundamental tenant of
government as you deliberate on this matter.

Staff Response to CalWA Comment 1:

The comment asserts without citation or foundation that "[a]il telecommunications facilities
including wireless are defined as a ‘utility’ under state law.” To the extent that some wireless
providers might qualify as a "telephone corporation” under state law (see staff response to
AT&T Comment 8), nothing in state law requires the City or nearby property owners to pay for
undergrounding of wireless telecommunications facilities or wireless telecommunications
coliocation facilities.

Unlike traditional utilities that serve specific properties, wireless telecommunications facilities

serve customers who are mobile. Users of the facilities may not own property, live or work
within the City's jurisdiction. The property owners nearest the facility may not use that particular
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provider’'s service, and should not be required to bear the cost for the multitude of providers that
seek to establish facilities and service in the City. Thus, the use of assessment districts to pay
for future undergrounding is not feasible or reasonable. The costs of undergrounding should be
borne by those who use the service, and the wireless providers are in the best position to pass
those costs on to the users.

The comment also asserts, without foundation, that “no other utility is required to address
‘aesthetics’ in nearly the same manner that is forced upon the wireless telecommunications
industry.” On the contrary, the City requires undergrounding of utilities. Developers are
required to underground uliilities, and they generally pass those costs on to their customers.
Further, wireless telecommunications facilities and wireless telecommunications collocations
facilities can have aesthetics, noise and other nuisance impacts on the community, and thus it is
reasonable and prudent for the City to mitigate those impacts.

CalWA Comment 2 {Letter):

2. President Obama in his most recent “State of the Union” address has identified
the deployment of broadband wireless infrastructure as an urgent need and
immediate priority for this country;

a. By not streamlining the review and processing of all applications that are
designed in a manner that is consistent with your more rigorous
development and design standards, the City is behaving inconsistently
with the President’s directive.

Staff Response to CaIWA Comment 2:

The ordinance balances the need for broadband-infrastructure with its impact on City residents,
businesses and visitors. The President’s statements were of a general nature, and do not
create a legal obligation for the City.

CalWA Comment 3 (Lefter):

3. The unique technology employed 'by wireless telecommunications must be
considered more prominently in the development of land use regulations;

a. By strictly limiting the height and locations of wireless facilities (two (2)
zoning districts only, Commercial and Business Park) you indirectly drive
the need for many more facilities that will need to be located in the public
rights of way directly adjacent o more sensitive land uses, in particular
near single family residential zones.

Staff Response to CalWA Comment 3:

The comment incorrectly states the zoning districts in which wireless telecommunications
facilities are allowed under the proposed ordinance. Wireless telecommunications facilities will
be allowed in the Business Park-Manufacturing (BP-M), Business Park-Office Retail (BP-OR),
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Commercial Retail Service (CRS}), Commercial Shopping Center (CS), Commercial Recreation
(CR), Utility (U) and School (SH) zoning districts with either a minor conditional use permit or a
conditional use permit (see Section 9661.5 and 9661.6). An Exception is required for any
location in those zones that is within 100 feet of residential zone if ground mounted (towers,
poles, efc.) (see Section 9661.20). Additionally, the ordinance permits facilities in Specific Plan
(SP) zones with a conditional use permit, provided the specific plan in question does not prohibit
such facilities.

Overall, the proposed Ordinance opens up more locations in the City to facilities than is
currently provided in the Municipal Code. With the exception of the freeway corridor and the
shopping centers clustered along Kanan Road near Thousand Oaks Boulevard, most of the City
is occupied by residential uses north of the freeway. Under the current Municipal Code,
facilities can only be located in the BP-M zone and portions of the BP-O zone. The only place
at this time where it is permissible to locate facilities north of the freeway is on school property,
and there are only a few schools. It was clear in preparing the Ordinance that additional
locations for facilities were needed, particularly in the northern portion of the City to ensure
adequate wireless telecommunications services. Allowing them in the shopping centers only
would likely not be adequate, since these centers are congregated in one discrete area along
Kanan Road. Thus, the City recognized that allowing facilities within the public right-of-way
(ROW) of arterial roadways on existing poles was one way to address the predominantly
residential portions of the City, while excluding residential lots.

Additionally, an applicant can apply for an Exception at the time of application if they believe a
provision of Division 11 would violate state or federal law, or if such provision as applied to
applicant would deprive applicant of its rights under state and/or federal law; provided, however
that an Exception is not available for certain locations listed in Section 9661.20.B.

CalWA Comment 4 (Letter):

4, Wireless infrastructure is becoming critical in the provision of public safety and
emergency services as well as serving as the new platform of our economy and
new ways to manage and provide healthcare.

a. Certainly “aesthetics” is part of the equation; however the discussion
needs to be more balanced and cannot solely focus on this one element
at the expense of the functional requirements of the technology and all
other considerations.

b. Please consider the broader issues of public safety and emergency
services, economic development, and future critical healthcare
applications as you continue to deliberate on the land use regulations you
are considering.

c. Public safety should not be jeopardized in favor of “aesthetics”.
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Staff Response to CalWA Comment 4:

The comment makes broad policy statements about the importance of wireless infrastructure
and asserts that public safety should not be jeopardized in favor of aesthetics, but does not offer
any explanation of how these comments relate to the proposed Ordinance.

The City is not jeopardizing public safety. Wireless telecommunications facilities will be
permitted within the City under the proposed Ordinance. Indeed, to the extent there is a public
safety need for more facilities, the proposed Ordinance serves that purpose by opening up more
locations in the City to such facilities than is currently provided in the Municipal Code. The
proposed regulations are reasonable due to the City's legitimate aesthetic, noise and nuisance
concerns, including the need to preserve the scenic and semi-rural character of the City and to
prevent such facilities from becoming a nuisance due to lack of upkeep and maintenance.

Additionally, the ordinance does not apply, for exampie, to “[e]mergency medical care provider-
owned and operated telecommunications facilities.” See Section 9661.1.

CalWA Comment 5 (Letter):

5. Finally, there is no real understanding of how this proposed ordinance will impact
existing facilities. Unless additional time is taken to better understand the impacis
on the existing wireless infrastructure within the City, the proposed
nonconforming regulations should be stricken.

a. More than 25% of existing California residenis no longer have a
traditional hard line telephone and rely completely on the wireless
network for their communications and safety.

b. Any negative impact to the existing infrastructure needs to be carefully
considered so as to not jeopardize this critical service 1o the businesses,
residents, and emergency preparedness/first responders living/working in
and serving the City of Agoura Hills.

Siaff Response to CalWA Comment 5:

As detailed in Section 9661.2 of the proposed Ordinance, existing facilities must abide by the
following provisions: operation and maintenance (section 9661.12), radio frequency emissions
monitoring (section 9661.13), cessation of use and abandonment (section 9661.16), and
removal and restoration (section 9661.17) of wireless telecommunications facilities and wireless
telecommunications collocation facilities, and the prohibition of dangerous conditions or
obstructions by such facilities (section 9661.14). If a condition of approval conflicts with a
provision of those reguiations, the condition of approval controls untit the permit is amended or
revoked. '

The commenter assumes, without facts or analysis, that the proposed regulations would have a
negative impact on wireless infrastructure.

These are reasonable regulations to ensure that such faciliies do not become a public nuisance
or dangerous condition, and to ensure that they are maintained and operated in a manner that is
compatible with the community. With regards to nonconforming facilities, please refer to the
staff response to AT&T Comment 35.
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- CalWA Comment 6 ( Letter)ﬁ

The Ordinance Should Provide a Streamlined Sit'EnQ Process for Concealed Facilities
that Meet the Design and Development Standards

The proposed amendment requires that all new WTFs whether they are completely
stealthed or not, or whether they are modifications to existing facilities requires either a
Minor Conditional Use Permit or Conditional Use Permit. It is not clear in the proposed
ordinance if the Minor CUP.process is discretionary or ministerial/administrative. It
appears both the Minor CUP and CUP both require a public hearing and therefore both
are discretionary. In order to facilitate the deployment of concealed/stealthed facilities,
applications for new, freestanding concealed/stealthed WTFs and certainly building
mounted concealed/stealthed WTF's should be subject to a streamlined review process
and not the Minor Conditional Use Permit or Conditional Use Permit process currently
proposed in the amended Ordinance.

Staff Response to CalWWA Comment 6:

See staff response to AT&T Comment 1 and AT&T Comment 13.

CalWA Comment 7 (Letter):

Coliocations on Existing Facilities Should Be Encouraged and Ministerial

The proposed ordinance does appear to recognize that collocations are an important
and effective method for allowing the provision of wireless service that also has a
minimal visual impact on the community. However, the ordinance is not clear on the
process for collocation facilities and appears to be inconsistent with Government Code
Section 65850.6 in that regardless of when and how the existing facility was approved,
that existing WTF must also meet the current/proposed regulations and even with that
must also stiil be issued a Minor CUP (discretionary entitlement).

Staff Response to .CaIWA Comment 7:

Section 9661.10 of the proposed Ordinance deals with wireless telecommunication collocation
facility requirements and is. consistent with Government Code Section 65860.6. Basically,
Government Code Section 65860.6 provides that if a facility qualifies as a wireless
telecommunications collocation facility, additional collocations are a "permitted use” not subject
to further discretionary review, provided the facility complies with certain City requirements for
such a facility.

For a collocation to qualify as a permitted use, Government Code Section 65860.6 states that a
wireless telecommunications collocation facility must meet the following requirements:

o The facility was subject 1o a discretionary permit issued on or after January 1, 2007;
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e Either an environmental impact report, a negative declaration or a mitigated negative
“declaration was certified or adopted for the project; and

o The collocation facility incorporates required mitigation measures.

Additicnally, to qualify for collocation as a permitted use, the proposed collocation must not
trigger the requirements of Public Resources Code Section 21166 (specifying when
supplemental environmental review is required, e.g., substantial changes to the proposed
project).

As indicated above, a wireless telecommunications collocation facility must be subject to a
discretionary permit for it to qualify for the benefits of that Section. The proposed ordinance
requires a discretionary permit if the applicant seeks to build a wireless telecommunications
collocation facility where additional collocation is a permitted use.

From January 1, 2007, to the present, no wireless telecommunications facilities that were issued
discretionary permits in the City were subject to one of the required environmental documents.
Thus, none of those facilities qualify as a wireless telecommunications collocation facility under
Government Code Section 65860.6.

See also staff response to AT&T Comment 32.

1

CalWA Comment 8 {Letier):

Siting on City Property Should be Encouraged and Streamiined

The proposed amendment is unclear on how proposed faciiities would be processed on
City Owned property, if permitted at all. Siting on City property allows the City to both
generate a new revenue stream, and minimize the impact of WTFs on private property. 1t
appears that WTF's are only permitted in Commercial and Business Park zoning
designations which would preclude the opportunity to utilize City properties.

Proposed WTF’'s on City Property should be encouraged and afforded a streamlined
process fo further “incentivize” the revenue opportunity for the City and address the
coverage needs of the greater community and in particular the residential neighborhoods
that are under considerable pressure for additional wireless services.

Staff Response to CalWA Comment 8:

The City is not obligated under state or federal law to aliow wireless telecommunications
facilities to locate on City-owned property, such as City Hall. Any applicant who desires to
locate on City-owned property would first have to obfain permission from the City in its
proprietary capacity, by negotiating an agreement for such entry onto City property.
Additionally, the applicant would have o apply for and obtain the appropriate discretionary
permit required for the project. For example, City Hall is located in the Specific Plan. Wireless
telecommunications facilities in the SP zones are subject {o a CUP (with certain exceptions).
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CalWA Comment 9 (Letten):

‘WTF’s Should be Permitied within Residential Zoning Districts

The proposed amendment does not allow the utilization of residential zbning districts for
the siting of WTF's. 1t is simply necessary to provide better coverage of these critical

areas. Also, the City of Agoura Hiils is predominantly a residential community ‘with

severe slopes and topography, future making wireless coverage difficult.

There are numerous indirect and direct benefits to locating WTF’s within residential
zoning districts, including the fraffic demand management impact that results from more
commercial activities occurring from home, thereby reducing the need for frips to the
more traditional office locations. Also by improving coverage in residential zoning
disfricts you can provide the option for a greater number of Agoura Hills residents to
reduce living expenses by eliminating the need for a traditional “land line”.

There are many jurisdictions throughout the State that allow this critical utility
infrastructure within Residential Zoning districts and CalWA can provide a list to review
with your staff. Also there are also many jurisdictions that permit WTF's on properties
that are not developed residentially but are residentially zoned.

Finally, the movement of the health industry towards "e-medicai” solutions for monitoring
health and other critical services is becoming a reality and robust services within
residential neighborhoods is critical fo the functionality of these near future health
industry breakthroughs.

CalWA strongly urges the City to reconsider this proposed prohibition.

Staff Response to CalWA Comment 9:

The commenter acknowledges in CalWA Comment. 3 that single family residential zones are
more sensitive land uses. In CalWA Comment 9, the commenter recommends that the City
open up these sensitive land use areas to wireless telecommunications facilities and wireless
telecommunications collocation facilities.

The City has balanced the desire to maintain attractive and orderly development in the City,
including preservation of the City's scenic, semi-rural and residential character, with the needs
of wireless providers to access more locations for their facilities. Rather than opening up all
residentially zoned private property, the proposed Ordinance makes certain ROW locations
available to these facilities within residential zones. The proposed Ordinance also permits
location of a building-mounted or roof-mounted facility on a building owned in common by a
homeowners’ association. See also staff response to CalWA Comment 3 above.

CalWA Comment 10 (Letter):

Existing WTF's Deemed Nonconforming Should Not Be Amortized Out

The proposed amendment appears to have a significant impact on existing VVTF's that
are located in many areas where they will not be permitted if this ordinance is approved
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as is. It is unclear to what extent the removal or significant modifications of these existing
WTF's would have on the wireless coverage of the City. Until it can be better determined
"how the proposed nonconforming regulations will impact critical wireless services upon
the City those proposed nonconforming regulations should be removed.

Staff Response to CalWA Comment 10:

See staff response to AT&T Comment 35.

CalWA Comment 11 (Letter):

CalWA certainly understands and applauds the efforis of your agency to consider the
aesthetic character of the City, while continuing to allow for the limited deployment of
wireless infrastructure and the services it enables. However we also feel the City has
elevated the issue of "aesthetics” above all other factors and needs to further consider
additional amendments in order to strike a more balanced, equitable, and reasonable
regulatory environment that will better facilitate the required deployment of this critical
"utility" infrastructure o serve all our future needs.

Also the impact of this proposed ordinance on existing facilities could seriously
jeopardize the public's health and safety and those sections of the proposed ordinance
dealing with nonconforming facilities should be stricken at this time.

Staff Response:

Commenter’'s conclusion repeats. previous comments. See staff response to CalWA comments
1-9. : '

CalWA Attachment

CalWA Comment 12 (Originally Attachment Comment No. 1): The arbitrary identification
of existing facilities as "nonconforming” thereby requiring that some facilities ultimately
be significantly modified or removed is not advisable. The existing critical facilities serve
as the backbone to the existing wireless network and to require the redesign could resuit
in significant impacts to the existing network and could seriously jeopardize the public’s
health, safety and welfare.

[Comment appears on Page 6 of 38 and refers to Sections 9661.2.A and B]

Staff Response to CalWA Comment 12 {Originally Attachment Comment No. 1);

Repeats prior comment. See staff response to CalWA Comments 5 and 10 above, and AT&T
Comment 35.
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CalWA Comment 13 (Originally Attachment Comment No. 2); What are the dates to be
identified within these sections. This has significant upon existing facilities. This has
* significant upon existing facilities.

[Comment appears on Page 6 of 38 and refers to Sebﬁons 9661.2 A, B and D}

Staff Response to CalWA Comment 13 (Criginally Attachment Comment No. 2);

The blanks provided in Section 9661.2 would be filled in with the effective date of the ordinance.

CalWA Comment 14 (Originally Attachment Comment No. 3): What is the purpose of
this level of specificity for a discretionary planning entitlement?

[Comment appears on Page 7 of 38 and refers to Section 9661.4.C.6.]

Staff Response to CalWA Comment 14 (Originally Attachment Comment No. 3) .

Section 9661.4.C.6 requires that, as part of an application for a permit, a wireless
telecommunications facility applicant must provide “[a] detailed engineering plan of the
proposed facility created by a qualified licensed engineer and in accordance with requirements
set by the director, including a photograph and model name and number of each piece of
equipment included.”

This information is necessary so that the conditional use permit accurately reflects what
equipment is permitted at the site, and allows staff to monitor the site for compliance with the
City’s ordinance.

CalWA Comment 15 (Originally Attachment Comment No. 4): Long range plans beyond
1-2 years are simply unknown.

[Comment appears on Page 8 of 38 and refers to Section 9661.C.16.]

Siaff Response to CalWA Comment 15 {Originally Aftachment Comment No. 4):

This comment refers to the supplemental application that applicants for wireless
telecommunication facilities. must complete. Applicants are required to provide a written
description identifying the geographic area served by the installation, as well as a master plan.
Section 9661.C.16 has been modified to address this concern. See staff response to AT&T
Comment 3. _ :

CalWA Comment 16 (Originally Attachment Comment No. 5): This is simply too arbitrary
and not defined.

[Comment appears on Page 9 of 38 and refers to Section 9661.4.D.2 and .4.]
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Staif Response to CalWA Comment 16 (Originally Attachment Comment No. 5):

This comment refers to that part of the proposed Ordinance which authorizes City staff to hire
an independent consultant to assist with the review and evaluation of a wireless
telecommunications facility or wireless telecommunications collocation facility application.
Section 9661.4.D.2 and .4 provide that the independent consultant may review the iechnical
aspects of the proposed facility and address any number of issues, including “[wlhether any
requested exception is necessary to close a significant gap in coverage and is the least intrusive
means of doing $0,” and/or review the applicant's “[tlechnical demonstration of the unavailability
of alternative sites or configurations and/or coverage analysis.”

The terms used in Section 9661.4.D.2 and .4 are not arbitrary or undefined. Wireless service
providers are well acquainted with those terms. Those terms have been used in numerous
federal court opinions deciding claims brought by wireless service providers against local and
state governments pursuant to the Federal Telecommunications Act of 1996 (TCA).

Under the TCA, the city retains its land use and general police powers authority over the
placement, construction and maodification of wireless telecommunications facilities. However,
those powers are subject to certain limitations set forth in the TCA. The TCA provides in part
that:

The regulation of the placement, construction, and modification of personal wireless
service facilities by any State or local government or instrumentality thereof-- (1) shall not
unreasonably discriminate among providers of functionally equivalent services and (Il)
shall not prohibit or have the effect of prohibiting the provision of personai wireless
services. (Section 704(a)47 U.S.C. § 332(7)(B)i).)

A city regulation has the effect of prohibiting wireless services when if prevents a wireless
service provider from closing a significant gap in its service coverage or imposes a regulation
that effectively prohibits wireless facilities. The burden is on the service provider to show there
is a_significant gap in-ifs service. If the provider makes the required showing, the provider must
“show that the manner in which it proposes to fill the significant gap in services is the least
intrusive on the values that the denial sought to serve.” MetroPCS v. City and County of San
Francisco, 400 F.3d 715, 734 (9th Cir. 2005). This requires an inquiry into alternative facilities
or site locations.

If a wireless service provider requests an Exception to Division 11 based upon a federal law
claim that it has a significant gap in its service, the City has a right to evaluate and rebut such a
claim. Because of the technical nature of such an analysis, City staff will require the assistance
of an independent, qualified consultant who is trained in the technical aspects of such facilities.

Thus, the proposed Ordinance incorporates terms used by federal courts, with the intent that an
independent consultant assist City staff in evaluating whether a permit should be granted to
prevent the City from running afoul of federal law. For example, the consultant would review
whether a requested exception is necessary to close a significant gap in service and whether
the wireless service provider is using the least intrusive means of filling the gap. The consultant
might also be called upon to evaluate and analyze any technical demonstration put forth by the
provider regarding the unavailability of alternative sites or configurations, and review any
coverage analysis presented by the provider, along with the other tasks listed in Section
9661.4.D. '
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' CalWA Comment 17 (Attachment No. 6) How will this be confirmed? Arbitrary and
proprietary. There are economic considerations associated with the development of a
site that make in infeasible. This is not a technical issue it's a business issue.

[Comment appears on Page 9 of 38 and refers to Section 9661.4.D.7.]

Staff Response to CalWA Comment 17 {Attachment No. 6):

This comment refers to that part of the proposed ordinance which authorizes City staff to hire an
independent consultant to assist with the review and evaluation of a wireless
telecommunications facility or wireless telecommunications collocation facility application.
Section 9661.4.D.7 adds that the independent consultant may be used to review “[tlhe viability
of alternative sites and alternative designs.”

As discussed in the staff response to CalWA Comment 16, under federal law, if a wireless
provider claims that it has a significant gap in its service, the provider must show that the
manner in which it proposes to fill the significant gap in service is the least intrusive on the
values that denial of the project would otherwise serve. The City has the right to rebut such a
claim by evaluating the viability of alternative sites and alternative designs to those proposed by
the provider. This is not simply a business issue, and if the provider puts its proprietary
information at issue by claiming that it needs an Exception to a provision of Division 11, City
staff will need the assistance of an independent consultant to research and evaluate those
alternatives.

CalWA Comment 18 (Attachment No. 7}: CalWA strongly recommends that wireless
communications facilities that can be stealthed should also be permitted in residential
zones, particularly multifamily residential zones and those residential zones that do not
have residential land uses existing.

[Comment appears on Page 10 of 38 at the beginning of Section 9661.5]

Staff Response to CalWA Comment 18 (Attachment No. 7):

There are not many multifamily residential zones in the City of Agoura Hills. Those multifamily
residential zones that do exist in the City are mostly near the business and commercial zones —
the zones in which facilities would be permitted as a conditional use. Adding multifamily
residential zones would not significantly increase locations available fo wireless
telecommunications facilities and wireless telecommunications coliocation facilities.

With regards to those residential zones that are undeveloped, allowing such facilities to locate in
those areas would interfere with the planned development of those areas.

CalWA Comment 19 (Attachment No. 8): Clarification. I’f | you are collocating on an
existing faux tree in this zoning district you are required to gain a CUP? If so this may be
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inconsistent State Law on collocations pursuant to "Government Code Section 65850.6
Collocation Facilities.”

[Comment appears on Page“10 6f 38 and refei‘s to 9661.5A 1.b,, 2.a, 3.a]

Staff Response to CalWA Comment 19 (Attachment No. 8):

A wireless telecommunications facility, such as an existing faux tree, is not automatically entitied
to collocation as a right. A “wireless telecommunications collocation facility” is a wireless
telecommunications facility specifically designed for subsequent collocation as a permitted use
and must meet the requirements set forth in Section 9661.10 to be eligible for such collocation.
Section 9661.10 of the proposed Ordinance is consistent with Government Code Section
65860.6, and addresses the concerns raised by this comment.

See also staff response to CalWA Comment 7

CalWA Comment 20 (Attachment No. 9): The inclusion of strict sizing requirements is
not recommended due to changing technolcgies and the variations that exist in current
equipment sizes. Remove and simply require that equipment must be screened.

[Comment appears on Page 21 of 38 and refers to Section 9661.6.B.13.b ]

Staff Response to CalWA Comment 20 (Attachment No. 9):

This comment relates to design and development standards for facilities within the City’s ROW.
Maximum sizing of above-ground accessory equipment is set forth to reduce the impact of such
equipment on the ROW. New above-ground sfructures in the right-of-way have aesthetic
impacts, impede pedestrian access through the right-of-way, and interfere with maintenance of
the right-of-way, and for these and other reasons, are disfavored.

See also staff response to AT&T Comment 10.

CalWA Comment 21 (Attachment No. 10): Clarification required. For those facilities that
were approved post January 1, 2007 via discretionary permit with the necessary
environmental documentation, they too must comply in every way with the site location
and development standards of this ordinance? If so this would not comply with the cited
Government Code Section 65850.6.

[Comment appears on Page 27 of 38 and refers to 9661.10 A]

Staff Response to CalWA Comment 21 (Attachment No. 10):

No such wireless facilities exist in the City that were both (1) approved by a discretionary permit
process after January 1, 2007, and (2) were subject to an environmental impact report, negative
declaration, or mitigated negative declaration. Thus, no current facilities in the City qualify for
coliocation as a permitted use pursuant to Government Code Section 65850.6.

See also staff response to AT&T Comment 32.
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- CalWA Comment No. 22 (Attachment No. 11): Does the City of Agoura Hills know how
many existing wireless communications facilities will. be impacted by the implementation
of this ordinance in terms of those facilities that will now be classified as "Nonconforming
Facilities"?

IComment appears on Page 36 of 38 and refers to 9711. Al

Staff Response to CalWA Comment No. 22 {Attachment No. 11):

City staff has not performed that level of study and we do not know how many will be
nonconforming. There are currently twelve sites in the City, consisting of twenty wireless
telecommunications facilities that have been built to date.

Nonconforming facilities have ten years to be brought info compliance with the proposed
Ordinance, unless the owner seeks to expand or modify the facility, intensify the use, or make
some other change in a conditional use, in which case the owner must comply with all
applicable provisions of the Agoura Hills Municipal Code at such time.

To help limit the number of existing facilities that might be considered nonconforming, staff
made changes to part of Section 9661.5.B.5 as follows:

5. Building-Mounted and Roof-Mounted Facilities. Building-mounted and roof-mounted
facilities shall be designed and constructed to be fully—camouflaged, concealed or
screened in a manner compatible with the existing architecture of the building the
wireless telecommunications facility or the wireless telecommunications collocation
facility is mounted ta in color, texture and type of material.

a. Each building-mounted facility shall be #&Hy—mcorporated into the design elements of
the building architecture.

See also staff response o AT&T Comment 35.

-13-
A0130-0001\1366783v4.doc




WIRELESS TELECOMMUNICATIONS FACILITIES ORDINANCE
PLANNING COMMISSION HEARING (JULY 7, 2011)

SUMMARY OF COMMENTS

The following is a summary of the comments provided by the Planning Commission regarding
the Ordinance. Where requests for changes to the Ordinance are made or there are particular
concerns, staff’s responses are provided in italicized text.

Commissioner Moses

There should be a mechanism in the Ordinance to periodically adjust the required public liability
insurance amounts for facilities.

Section 9661.6(C)(7) of the Ordinance states that for facilities in the public ROW, the permittee
is required to maintain public liability insurance with minimum limits of $2 million per
occurrence and $4 million in the aggregate. This is the amount recommended by the Joint
Powers Insurance Authority (JPIA). Staff recommends that the text remain as is, and at the time
the JPIA recommends additional insurance amounts, the Ordinance is amended to reflect that
change.

The time period for bringing a non-conforming facility into conformance with the Ordinance
should be changed from ten years to five years, provided that any non-conforming facility that
has existed for less than five years should have an amortization period calculated by subtracting
the number of years it has existed from ten.

In the Ordinance, PART 12 NONCONFORMING WIRELESS TELECOMMUNICATIONS
FACILITIES, Section 9711(B), states that nonconforming facilities that are not expanded or
otherwise modified need to be brought into conformity with the Ordinance within ten years from
the date that the facility becomes nonconforming. This date would be when the Ordinance takes
effect. In balancing the interests — the wireless providers’ need to amortize their investment in a
nonconforming facility over its useful life, against the City’s need to eliminate nonconforming
facilities — staff recommended ten years as a reasonable minimum amortization period. Staff was
guided, in part, by state law that provides that a city may not unreasonably limit the duration of
any permit for a wireless telecommunications facility. The law goes on to provide that limits less
than ten years are presumed to be unreasonable absent public safety reasons or substantial land
use reasons (Govt. Code Section 65964). While that state law does not necessarily apply when
“sunsetting” nonconforming uses, staff was also guided by case law indicating that an owner of
a nonconforming use should be given a reasonable opportunity to recoup its investment. Staff
believes ten years is a reasonable period, and the period is subject to appeal. Staff recommends
no change to the proposed Ordinance with regard to the amortization period.

Commissioner O’ Meara

The Ordinance looks at each application individually, not “one size fits all.” The Ordinance is
written strategically to allow change.



Changes proposed in the Ordinance can be supported for economic development and business
attraction reasons.

The Ordinance achieves the carriers’ goals of meeting coverage needs in the least obtrusive way.

The Ordinance puts the cell provider to the task with the burden of proof needing to be shown,
but it’s not too much of a burden.

While the federal government states that a city cannot review the health issues [RF emissions]
with wireless telecommunications facilities, he wishes the City could.

The biggest concern is allowing the facilities at school sites. However, there is not much choice
in this matter because of the schools’ pre-emption ability. If the City does not allow facilities at
schools, the schools can place them there anyway. This Ordinance, however, does a good job at
getting at the best design. The only thing that would cause more outrage than locating the
facilities at schools is locating them in residential zones. So, a school site is better than a
residential site. However, the use of schools should be a last resort.

Commissioner Justice

There is flexibility in the Ordinance.
The Ordinance helps attract businesses and provides protection to the City.

Commissioner Buckley-Weber

The City Council showed leadership in issuing the moratorium.

Wireless telecommunications facilities already exist on school sites in the City. The school
district has agreed to let citizens know when an application has been submitted for a school site,
and that is when the residents can respond.

The Ordinance’s four-tier approach, incentives for Tier I, height limits for viewsheds, and
underground equipment requirements are good.

The Ordinance reflects the values of our citizens by not allowing facilities in residential and open
space zones.

RF emissions are a concern with regard to carriers being required to self-report, particularly in
the case where the emissions exceed FCC regulations.

The City may file a complaint with the FCC in this case, and/or proceed with the code
enforcement process outlined in the Municipal Code for violations.

The phrase, “if required by this Code,” in Section 9661.20(A)(7) leaves an open door on open
space.



This phrase was recommended for addition by staff at the hearing. Staff recommends keeping the
phrase, which reflects Sections 9487 and 9821.5 of the Municipal Code regarding the required
resident vote to change an allowed use in the Open Space zone, so as not to create an
independent requirement within the proposed Ordinance. It serves as a cross reference to the
existing Code requirement. In other words, the Ordinance indicates that it is necessary to review
Sections 9487 and 9821.5 to determine how they might apply to a proposal to place a wireless
telecommunications facility in an Open Space zone.

Chair Rishoff

Chair Rishoff had no further comments to add.
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CHAIR RISHOFF CHANGED THE ORDER OF THE AGENDA. ITEM 3: CASE NOS,
11-CUP-001, 11-SPR-003, 11-OTP-013, and 11-MOD-001 WAS HEARD BEFORE ITEM 2:
CASE NO. 10-Z0A-001 '

PUBLIC HEARINGS
2. REQUEST: _ Request for a recommendation to the City Council to adopt
an ordinance adding a new Division 11 to Part 2, Chapter 6
of the Article IX (Zoning) of the Agoura Hills Municipal
Code. The ordinance provides a uniform and comprehensive
set of standards and regulations, along with permit
. requirements  for  the  installation of  wireless
telecommunications facilities. These include installations on
private property, public property and in the public right-of-
way (ROW).
APPLICANT: City of Agoura Hills
30001 Ladyface Court
Agoura Hills, CA 91301
CASE NO.: 10-ZOA-001
LOCATION: Citywide
ENVIRONMENTAL
' DETERMINATION: A Negative Declaration has been prepared pursuant to CEQA

Guidelines Article 6.

RECOMMENDATION: Staff recommended that the Planning Commission adopt a
resolution recommending that the City Council adopt Zoning
Ordinance - Amendment Case No. [0-ZOA-001, and the
Negative Declaration, and making environmental findings
pursuant to the California Environmental Quality Act.

PUBLIC COMMENTS: Chair Rishoff opened the public hearing.

The following persons spoke on this project.

Dan Revetto representing AT&T.

Chair Rishoff closed the public hearing.
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ACTION:

3. REQUEST:

APPLICANT:

CASE NOS.

LOCATION:

ENVIRONMENTAL

ANALYSIS:

RECOMMENDATION:

PUBLIC COMMENTS:

Pape3 of 4

On a motion by Commissioner Moses, seconded by
Commissioner Justice, the Planning Commission moved to
adopt Resolution No. 11-1034, recommending that the City
Council adopt Zoning Ordinance Amendment Case No. 10-
Z0OA-001, and the Negative Declaration, and making
environmental  findings pursuant to the California
Environmental Quality Act.

Request for a Conditional Use Permit to add to an existing
restaurant an alcohol beverage license (type 23) to
accommodate an  on-site  micro-brewery; a  Site
Plan/Architectural Review to construct a new outdoor patio
on the south side of the restaurant; a Modification to
decrease the required front yard setback for the new
outdoor patio, and an Oak Tree Permit to encroach within
the protected zone of one (1) on-site QOak tree for the
proposed construction.

Moez Megji

30105 Agoura Road

Agoura Hills, CA 91301

11-CUP-001, 11-SPR-003, 11-OTP-013, and 11-MOD-001
30105 Agoura Road

(A.P.N. 2061-005-058)

Exempt from CEQA per Section 15301 (Existing Facilities)
Staff recommended that the Planning Commission approve
Conditional Use Permit Case No. 11-CUP-001, Site
Plan/Architectural Review Case No. 1 1-SPR-003, Qak Tree
Permit Case No. 11-OTP-013, and Modification Case No.
11-MOD-001, subject to conditions.

Chair Rishoff opened the public hearing,.

The following persons spoke on this project.

Moex Megji, Applicant

Barry Steinhardt, representing himself
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