
REPORT TO CITY COUNCIL 

 

 

DATE: JUNE 10, 2009 

 

TO:  HONORABLE MAYOR AND MEMBERS OF THE CITY COUNCIL  

 

FROM: GREG RAMIREZ, CITY MANAGER 

 

BY:  MIKE KAMINO, DIRECTOR OF PLANNING AND COMMUNITY 

DEVELOPMENT 

 

SUBJECT: APPEAL OF THE PLANNING COMMISSION’S APPROVAL OF 

CONDITIONAL USE PERMIT CASE NO. 07-CUP-007, WHICH ALLOWS 

FOR THE CONSTRUCTION OF AN UNMANNED WIRELESS 

TELECOMMUNICATION FACILITY CONSISTING OF THREE (3) NEW 

T–MOBILE ANTENNA FLAG POLES WITH TWO (2) ANTENNAS 

INSIDE EACH POLE, AND SIX (6) ASSOCIATED GROUND-MOUNTED 

EQUIPMENT CABINETS SURROUNDED BY AN EIGHT- (8) FOOT 

HIGH MASONRY EQUIPMENT ENCLOSURE (OMNIPOINT 

COMMUNICATIONS, INC. FOR T-MOBILE, APPLICANT) 

 

 

The request before the City Council is to conduct a public hearing to consider an appeal of the 

Planning Commission’s approval of Conditional Use Permit Case No. 07-CUP-007, which 

allows the construction of an unmanned wireless telecommunication facility on the Lindero 

Canyon Middle School property, located at 5844 Larboard Lane. 

 

The Planning Commission held two public hearings on February 5, 2009, and March 5, 2009, 

and approved T-Mobile’s request for a Conditional Use Permit to construct an unmanned 

wireless telecommunication facility consisting of three (3) new T-Mobile antenna flag poles, 

with two (2) antennas hidden inside each pole, and six (6) associated ground-mounted equipment 

cabinets surrounded by an 8-foot high masonry equipment enclosure.  

 

The applicant’s proposal to the Planning Commission was to construct a new wireless 

telecommunication facility on three new antenna flag poles that are 18 inches in diameter.  Two 

of the flag poles will be 40 feet tall and one will be 45 feet tall and each of the poles are located 

eight feet apart. Two panel antennas were proposed to be mounted in stacked pairs within each 

pole.  In addition, six (6) associated ground-mounted equipment cabinets were proposed to be 

located at the parking lot level (off the Rainbow View Drive entrance), adjacent to, and ten feet 

below, the proposed flag pole level.  The three parking spaces at the north end of the parking lot 

were proposed to be removed to accommodate the equipment cabinets.  The cabinets will be 

surrounded by an eight- (8) foot high masonry equipment enclosure to match the existing 

retaining wall finish, with a black wrought iron lid and 4-foot wide corrugated steel gate.  In 

addition, a new planter area will be installed on the north and west elevations of the new 

equipment enclosure for additional screening.  The facility signage is limited to warning and 
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informational signs.  Although located on school district land, the Zoning Ordinance requires 

consideration of a Conditional Use Permit for this project since this cellular site is considered a 

commercial use that will serve T-Mobile customers and not solely serve the school and/or school 

district for classroom instruction purposes. 

 

The project site consists of a leased area on the center portion of the Lindero Canyon Middle 

School campus, located at 5844 Larboard Lane, owned by the Las Virgenes Unified School 

District.  The cellular site would be placed west of the athletic field and set back approximately 

200 feet from the closest public street (Rainbow View Drive) and approximately 300 feet from 

the closest residence.  No off-site or public improvements will be needed for this proposed 

facility.  The school site is surrounded by single-family residences. 

 

At the February 5, 2009, Planning Commission meeting, the Commission requested additional 

information from the applicant, as well as questions of staff in clarifying the City’s discretionary 

review authority of wireless telecommunication facilities and continued the hearing to 

March 5, 2009.  In response to the Planning Commission’s direction, staff consulted with the 

City Attorney and returned to the Commission on March 5, 2009, with a memo containing 

analysis of the issues raised by the Planning Commission.  The following is a summary of the 

memo for City Council’s information in reviewing the appeal: 

 

1. The City has discretionary review authority over telecommunications facilities placed on 

public school property because the proposed flag poles are non-classroom facilities.   

Although cities do not always have discretionary review authority on public school property, 

the City’s zoning code applies to this use because it is not directly used for, or related to, 

student instruction and is devoted completely to ancillary, non-instructional functions.  Thus, 

the City may validly require a discretionary permit for the use.  Neither the applicant nor the 

Las Virgenes Unified School District has contested this authority. 

2. The Planning Commission has limited discretionary review authority over the aesthetic 

impacts of the facilities. 

An application cannot be completely denied for aesthetic reasons, but it can be conditioned to 

provide reasonable aesthetic improvements, such as landscaping or screening.  Aesthetic 

regulations do not threaten the policy behind the Federal Telecommunications Act of 1996 

(the “TCA”).  The TCA’s purpose was to reserve local agencies’ power to regulate while 

providing a pro-competitive, de-regulated telecommunications market.  As long as service is 

not effectively prohibited and the regulations do not reflect favoritism for a particular 

provider, the competitive markets that the Federal Communications Commission (FCC) has 

sought to construct are protected.  Put differently, if a single siting denial does not create 

significant gaps in provider coverage and reflects no unreasonable discrimination among 

providers, market dynamics and FCC authority are not threatened in the first place. 

Staff cannot state with clear certainty how much discretion is too much in this context.  As 

such, staff recommended that the Commission limit its aesthetic regulations to reasonable 
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exactions, such as screening and landscaping where justified by substantial evidence in the 

record.   

3. The Planning Commission may request the applicant to justify the need for the facility at the 

proposed location.  However, a denial of the application would require a written response 

supported by substantial evidence. 

A local government has the authority to make decisions regarding the placement, 

construction, and modification of personal wireless service facilities, but the regulation can 

not actually, or effectively, prohibit the provision of personal wireless services.  Thus, a city 

may not impose a general ban or, through a denial, prevent a provider from filling a 

“significant gap” in its own coverage.  After demonstrating that such a significant gap in 

coverage exists, the provider must make some showing of the necessity of its proposed means 

of closing that gap.  The provider may demonstrate this with a coverage map, which the 

applicant has provided.  The Planning Commission may question this evidence and attempt to 

confirm the need, but the Commission must rely on expertise or evidence to rebut the 

provider’s evidence.   

To deny an application on the basis of an unnecessary location, the Planning Commission 

must make written findings of denial, supported by substantial evidence in the record, that 

there was no actual need to close a “significant gap” in coverage.  Non-expert impressions in 

this regard are not evidence, and neither is the lay testimony of the public. 

4. The Planning Commission may request the applicant to consider alternative sites or explain 

whether other sites were considered, but may not deny the application because the 

Commission believes another site would be more suitable aesthetically.   

The Planning Commission can request the applicant to consider alternative sites, or explain 

whether other sites were considered as a matter of demonstrating need.  However, the 

provider’s proposed solution need not be the most acceptable option for the community in 

question, nor need it demonstrate that there are no alternative sites which would resolve the 

problem.  The current “least intrusive” standard allows for a meaningful comparison of 

alternative sites, but this comparison must take into account federal law’s emphasis on the 

“gap filling” requirement.  A less-intrusive site, aesthetically, may not be imposed over the 

technically superior site. 

5.  The Planning Commission has discretion regarding the on-site location of the facility, but may 

not deny the application because the Commission believes another on-site location would be 

more suitable. 

6. Because the facility is subject to FCC and the Public Utilities Code emission standards, the 

Planning Commission has no discretion to regulate based on emission-related concerns.  

However, the Planning Commission may condition the Conditional Use Permit (CUP) on 

compliance with applicable emission standards. 

In general, the City may regulate for public health, safety, and welfare impacts of a proposed 
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project. However, the TCA expressly prohibits a city’s authority to regulate on the basis of 

concerns over radio frequency emissions, so long as the proposed facility complies with FCC 

emission requirements.  Thus, while the Planning Commission cannot regulate on this basis, the 

Commission may require compliance with FCC and the Public Utilities Code emission standards.  

The Planning Commission staff reports from the February 5, 2009, and March 5, 2009, Planning 

Commission meetings are attached for reference.  On March 5, 2009, on a 3-1 vote 

(Commissioner Buckley Weber opposed and Vice Chair Zacuto was absent), the Planning 

Commission adopted Resolution No. 961, approving the project per the findings contained in the 

resolution. 

On March 20, 2009, the City Council filed an application for appeal of the Planning 

Commission’s decision. 

 

In an effort to address aesthetic concerns, the applicant has modified the project plans to 

eliminate the number of flag poles from three flag poles to one flag pole to assist in mitigating 

the visual impacts.  According to the applicant, different technology has allowed them to 

combine all the antennas inside one flag pole and still have the same coverage as the previously 

proposed three flag poles.  The flag pole would still be 45 feet high, which, according to the 

applicant, is the lowest possible height to meet the coverage objectives.  For comparison 

purposes, the February 5, 2009 Planning Commission staff report contains exhibits of the three- 

pole design.  

 

The flag pole is also still proposed to be an 18 inch diameter cylinder design to be located on the 

center portion of the Lindero Canyon Middle School campus, as originally planned.  The 

antennas will be mounted inside the flag pole, such that the antennas will not be visible outside 

the flag pole structure.  In addition, the flag pole will be painted to match the existing buildings, 

and an American flag is proposed to be flown from the pole.  A small light at the base of the pole 

will be installed to illuminate the flag.  The ground-mounted equipment is proposed to be 

screened using landscaping. 

 

The applicant examined several alternative locations, but states the sites would not support their 

coverage needs due to location.  Propagation map review further concluded that service area 

needs could not be met using these alternate locations.  The applicant also examined the palm 

tree design.  They felt that the flag pole would better blend in and be more camouflaged than the 

palm tree. 

 

The new telecommunication facility is disguised as a flag pole.  Flagpoles are structures that are 

typically found on a school campus.  It is for this reason that the applicant chose the flag pole 

over other options.  The antennas would be hidden inside the pole and would not be visible.  The 

project has been revised to have one antenna flag pole rather than three as originally proposed.  

The equipment masonry wall enclosure is also compatible with other walls in this area of the 

school site.  From the public view, the proposed project site lease area is within a developed 

property, with the facility located a distance from the public right-of-way and surrounding 

residential developments, and obstructed from views at surrounding streets by mature 
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landscaping and residential developments.  Additionally, according to an analysis of Radio 

Frequency (RF) exposure submitted by the applicant, the project will comply with the prevailing 

standards for limiting public exposure to radio frequency energy. 

 

RECOMMENDATION 

 

It is recommended the City Council conduct a public hearing to consider an appeal of the 

Planning Commission’s approval of Conditional Use Permit No. 07-CUP-007.  If the City 

Council votes to uphold the decision of the Planning Commission and approves the project, it is 

recommended that attached Resolution No. 09-1532 be adopted, subject to conditions.  The 

resolution reflects the revised project consisting of one flag pole instead of three.  If the City 

Council votes to overturn the Planning Commission decision and denies the project, a revised 

resolution will be brought back for adoption at the next earliest possible City Council Meeting.   

 
Attachments:  

• City Council Resolution No. 09-1532   

• Appeal Application 

• Reduced Copies of Project Plans 

• Photo-Simulations of Project Site 

• Planning Commission Meeting Minutes (February 5, 2009 and March 5, 2009) 

• Planning Commission Resolution No. 961 

• Planning Commission Staff Reports (February 5, 2009 and March 5, 2009) 

• Written Correspondence Received by the Public 

 



RESOLUTION NO. 09-1532 
 

 A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF AGOURA 

HILLS, CALIFORNIA, UPHOLDING THE PLANNING COMMISSION’S 

APPROVAL OF CONDITIONAL USE PERMIT CASE NO. 07-CUP-007 

 

 

THE CITY COUNCIL OF THE CITY OF AGOURA HILLS HEREBY FINDS, RESOLVES 

AND ORDERS AS FOLLOWS: 

 

Section 1. An application was duly filed by Omnipoint Communications, Inc., for 

T-Mobile with respect to the real property located at 5844 Larboard Lane (Lindero Middle 

School), Assessor’s Parcel Number 2056-015-900, requesting the approval of a Conditional Use 

Permit (Case No. 07-CUP-007) to construct an unmanned wireless telecommunication facility 

consisting of three (3) new T-Mobile 40-foot and 45-foot high antenna flag poles with three (3) 

antennas inside each pole, and six (6) associated ground-mounted equipment cabinets surrounded 

by an eight- (8) foot high masonry equipment enclosure.  Public hearings were duly held by the 

Planning Commission on February 5, 2009 and March 5, 2009, at 6:30 p.m. in the Council 

Chambers, City Hall at 30001 Ladyface Court, Agoura Hills, California.  Notice of the time, date 

and place and purpose of the aforesaid was duly given.  Evidence, both written and oral, was 

duly presented to, and considered by, the Planning Commission at the aforesaid public hearings.  

On March 5, 2009, the Planning Commission approved Conditional Use Permit Case No. 07-

CUP-007 on a 3-1 vote (Commissioner Buckley Weber opposed and Vice Chair Zacuto was 

absent), subject to conditions, per Resolution 961. 

 

Section 2. An appeal of the Planning Commission’s approval of Conditional Use 

Permit Case No. 07-CUP-007 was filed by the Council Member with respect to the project 

described in Section 1 hereof.  The appellant, the City Council, appealed the decision of the 

Planning Commission for the following reasons:  To allow the City Council the opportunity to 

review and consider this item at a scheduled public hearing.  The applicant submitted a revised 

plan proposing a single 45-foot high flag pole, instead of three (3) for review and consideration 

by the City Council.  A public hearing on the appeal was duly held and public testimony was 

given on June 10, 2009, in the Council Chambers of City Hall, 30001 Ladyface Court, Agoura 

Hills, California.  Notice of the time, date, place and purpose of the aforesaid public hearing was 

duly given. 

 

Section 3. Evidence, both written and oral, was duly presented to, and considered by, 

the City Council at the aforesaid public hearing. 

 

Section 4. Pursuant to Section 9673.2.E of the Agoura Hills Zoning Ordinance, the 

City Council finds as follows: 

 

A. The proposed use, as conditioned, will be hidden within a pole design, which 

appears as a flag pole and does not have the visual mass of the typical monopole array antennas.  

 



B. The proposed use, as conditioned, is compatible with the surrounding properties. 

The proposed antennas will be concealed within the top of an 18-inch wide galvanized steel flag 

pole “radome”.  Consequently, the project would not visually impact the surrounding residential 

community, in that the antennas appear as only a flag pole, typically found on a school campus.  

The visibility of the equipment will be limited, as it is located more than 200 feet from the 

closest public right-of-way (Rainbow View Drive), bordering the school on the south.  The 

overall project is obstructed from views at surrounding streets (Larboard Lane, Sandtrap Drive, 

Rainbow Hill Road, and Rainbow View Drive) by mature landscaping and surrounding 

residential developments. 

 

C. The proposed use, as conditioned, and the conditions under which it would be 

operated or maintained, will not be detrimental to the public health, safety or welfare.  Wireless 

telecommunication facilities are regulated through the State Public Utilities Commission as a 

public utility, which has addressed health and safety issues.  The antenna installation will comply 

with FCC regulations, the National Electric Code, ANSI, and any applicable published federal 

standards that pertain to electromagnetic field exposure limits and the safe installation and 

maintenance of electric and radio frequency equipment.  Compliance with the aforementioned 

regulations and standards is a condition of the conditional use permit, and any noncompliance 

may result in an immediate revocation of the permit. The proposed antenna and equipment will 

be installed such that they are incorporated into existing school facilities and no additional traffic 

or parking demand for this use is anticipated. 

 

D. The proposed use, as conditioned, and the location of the antennas and ancillary 

equipment will comply with state and federal requirements. 

 

E. The proposed use, as conditioned, will maintain the diversity of the community.  

The nearest wireless telecommunication facility is located at Kanan Road and Thousand Oaks 

Boulevard, as such, the new facility would not contribute to the over-concentration of similar 

uses. 

 

F. The proposed use is consistent with the goals, objectives and policies of the 

General Plan.  The General Plan Community Design Element calls for an efficiently organized 

and aesthetically pleasing City.   The project meets this goal by locating the new antennas on a 

new antenna flag pole and screening the required ancillary equipment from public view. 

 

G. The applicant has revised the plans from what was approved by the Planning 

Commission by reducing the number of antennas and flag poles from three flag poles, with two 

(2) antennas inside each pole, to one (1) flag pole, with three panel antennas inside the pole.  

 

Section 5. The project is exempt from the California Environmental Quality Act 

(CEQA), as defined in Section 15303, Class 3, and does not require the adoption of an 

environmental impact report or negative declaration. 

 

Section 6.  Based on the aforementioned findings, the City Council hereby upholds 

the Planning Commission’s approval of Conditional Use Permit Case No. 07-CUP-007, subject 



to the attached Conditions, with respect to the property described in Section 1 herein, and denies 

the appeal.  

 

PASSED, APPROVED AND ADOPTED this 10th day of June, 2009, by the following 

vote to wit: 

 

AYES:  ( )   

NOES:  ( ) 

ABSENT: ( ) 

ABSTAIN: ( ) 

     

        

       Denis Weber, Mayor 

 

ATTEST: 

 

 

_____________________________ 

Kimberly M. Rodrigues, City Clerk 



CONDITIONS OF APPROVAL (CASE NO. 07-CUP-007 APPEAL) 

 

 

STANDARD CONDITIONS 

 

1. This decision, or any aspects of this decision, can be appealed to the City Council 

within fifteen (15) days from the date of Planning Commission action, subject to 

filing the appropriate forms and related fees. 

 

2. This action shall not be effective for any purpose until the applicant has agreed in 

writing that the applicant is aware of, and accepts all Conditions of Approval of this 

Permit with the Department of Planning and Community Development. 

 

3. Except as modified herein, the approval of this action is limited to and requires 

complete confirmation to the approved Site Plan, Elevation Plans, and Equipment 

Details Plans. 

 

4. It is hereby declared to be the intent that if any provision of this permit is held or 

declared invalid, the permit shall be void and the privileges granted hereunder shall 

lapse. 

 

5. It is further declared and made a Condition of this action that if any Condition 

herein is violated, the permit shall be suspended and the privileges granted 

hereunder shall lapse; provided that he applicant has been given written notice to 

cease such violation and has failed to do so within thirty (30) days. 

 

6. All requirements of the Zoning Ordinance and of the specific zoning designation of 

the subject property must be complied with unless set forth in the Permit or on the 

approved Site Plan. 

 

7. For construction within public right-of-way, an encroachment permit is required in 

accordance with Agoura Hills Municipal Code.  All required applicable fees, 

securities, and insurance must be posted prior to issuance of the encroachment 

permit. 

 

8. The SWPPP shall be prepared in compliance with the Development Construction 

Model Program for Stormwater Management within the County of Los Angeles, 

and shall be subject to approval by the City Engineer.  The SWPP shall identify 

pollutant sources, and shall include design and recommend construction and 

implementation of stormwater pollution prevention measures in order to reduce 

pollutants in stormwater discharges from the construction site during the 

construction period, and after construction as required. 

 

9. Operation of the use shall not be granted until all Conditions of Approval have been 

complied with as determined by the Director of Planning and Community 

Development. 

 



Conditions of Approval (Case No. 07-CUP-007) 
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10. Unless this permit is used within two (2) years from the date of City approval, these 

permits will expire.  A written request for a one-year extension may be considered 

prior to the expiration date. 

 

11. It is the responsibility of the applicant and/or his or her representatives to report to 

the City any changes related to any aspects of the construction prior to undertaking 

the changes.  

 

SPECIAL CONDITIONS 

 

12. Prior to the issuance of building permits, all requirements of the Los Angeles 

County Fire Department shall be satisfied. 

 

13. The antenna flag pole shall be painted to blend with the colors of the surrounding 

buildings.  

 

14. The proposed equipment shall be screened from public view with a masonry 

equipment enclosure to match the existing retaining wall finish and approved by the 

Director of Planning and Community Development.     

 

15. No wire or cable shall be visible on the outside of the equipment shelter.  All wires 

and cables shall be located inside the new antenna flag poles. 

 

16. The antenna installation shall comply with Federal Communication Commission 

regulations, the National Electric Code, the American National Standard Institute, 

Public Utilities Code, and any applicable published federal standards that pertain to 

electromagnetic field exposure limits and the safe installation and maintenance of 

electric and radio frequency equipment. 

 

17. Upon installation of the facility, the applicant shall provide written verification for 

review and approval by the Director of Planning and Community Development that 

the antennas installation complies with Federal Communication Commission 

regulations, the National Electric Code, the American Standards Institute, Public 

Utilities Code, and any applicable published federal standards that pertain to 

electromagnetic field exposure limits and the safe installation and maintenance of 

electric and radio frequency equipment.  The power levels of each antenna shall be 

verified by the applicant and approved by the Director of Planning and Community 

Development. 

 

18. If any future inspection discloses that the subject property is being used in violation 

of any one of the Conditions of Approval, the applicant shall be financially 

responsible and shall reimburse the City of Agoura Hills for all additional 

enforcement efforts necessary to bring the subject use into compliance. 

 

19. The antennas and appurtenant equipment shall be removed from the property within 

60 days in the event the wireless telecommunication facility ceases operation. 
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20. If any circumstance or change to the site results in greater visibility of the facility, 

the approval of this Conditional Use Permit shall be subject to re-evaluation which 

may result in the revocation of the Conditional Use Permit or modifications to the 

Conditions of Approval. 

 

21. As part of the approval, the Planning Department must receive from the applicant a 

copy of the notice of completion registered with the State Public Utility 

Commission. 

 

22. Compliance with the Federal Communication Commission and the Public Utilities 

Code emission regulations and standards is a condition of this permit, and any 

noncompliance may result in an immediate revocation of the permit.  

 

 

END 
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